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1. EVIDENCE — CHALLENGE TO SUFFICIENCY OF — FACTORS CONSID-
ERED. — In a challenge to the sufficiency of the evidence, the court
reviews the evidence in the light most favorable to the State and
sustains the judgment of conviction if there is substantial evidence
to support it; evidence is substantial if it is of sufficient force and
character to compel reasonable minds to reach a conclusion and
pass beyond suspicion and conjecture; in reviewing the sufficiency
of the evidence, only the evidence in support of the conviction need
be considered.

2. EVIDENCE — FORCIBLE COMPULSION DEFINED — SUFFICIENT EVIDENCE
OF FORCIBLE COMPULSION FOUND. — “Forcible compulsion” is defined
as “physical force, express or implied, of death or physical injury
to or kidnapping of any person”; the fact that the victim was shot
before her underwear and pantyhose were removed circumstan-
tially supported the use of force before sex; moreover, the time
span between the time that the victim left her sister’s apartment
the night of her murder and the time of her subsequent duress at
the restaurant was roughly ten minutes to forty minutes; that abbre-
viated period undercut the theory that consensual sex transpired
during this window of opportunity.

3. EVIDENCE — PROOF OF RAPE SUBSTANTIAL — APPELLANT’S CON-
TENTION WITHOUT MERIT. — In viewing the evidence in the light
most favorable to the State, the proof of rape was substantial where
there was the testimony of witnesses who heard appellant admit to
raping a girl in Walnut Ridge, there was eyewitness testimony that
appellant accosted a woman at a convenience store sometime after
7:00 p.m. on the night of the victim’s murder, there was the DNA
profile matching the appellant’s blood to the semen found in the
victim’s mouth, a pistol was clearly involved which could have
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been used to coerce sex, and only a short period of time passed
between the victim’s leaving her sister’s apartment and her being
accosted; the evidence did not support appellant’s contention that
the sexual activity between the victim and him was consensual.

4. EVIDENCE — EVIDENCE SUPPORTED FACT THAT VICTIM WAS ALIVE
WHEN DRIVEN FROM THE RESTAURANT — SUFFICIENT EVIDENCE OF
KIDNAPPING PRESENTED. — The evidence was substantial to support
appellant’s conviction for kidnapping where the victim’s feet were
covered with mud suggesting that she had tried to run away from
the car after she was taken out of town and, thus, was manifestly
alive after the conflict at the convenience store; additionally, although
shot at that time according to witnesses, there was no proof that she
was dead; the testimony of the witnesses supported a conviction for
substantial interference with the victim’s liberty; furthermore, the
fact that appellant’s semen was found in the victim’s mouth sup-
ported a finding of sexual contact with the victim.

5. EVIDENCE — SUFFICIENT EVIDENCE OF CAPITAL MURDER — PROOF
THAT THE OFFENSE WAS COMMITTED IS ALL THAT IS NEEDED IN ORDER
TO CORROBORATE A CONFESSION. — There was sufficient evidence
of capital murder where the State proved that appellant confessed
and the victim died as a result of a homicide; the statute requires
only proof that the offense was committed by someone in order to
corroborate a confession; this requirement for other proof, called
the corpus delicti requirement, mandates only that a showing be
made that the offense occurred and nothing more.

6. CRIMINAL PROCEDURE — THE STATE HAS A CONTINUING DUTY TO DiS-
CLOSE CERTAIN INFORMATION TO THE DEFENSE — RESULTS OF STATE’S
FAILURE TO COMPLY. — Under Ark. R. Crim. P. 17.1(d), the State
is required to disclose to the defense any material or information
within its knowledge, possession, or control which tends to negate
the guilt of the defendant; Ark. R. Crim. P. 19.2 further imposes a
continuing duty to disclose this information; under Rule 19.7, if there
has been a failure to comply, the trial court may order the undis-
closed evidence excluded, grant a continuance, or enter such order
as it deems proper under the circumstances; in some situations, a
recess granted to interview the witness is sufficient to cure the fail-
ure to comply with the Rules of Criminal Procedure.

7. CRIMINAL PROCEDURE — STATE FAILED TO DISCLOSE WITNESS AS
REQUIRED BY THE RULES — TRIAL COURT TOOK THE APPROPRIATE
ACTION — APPELLANT NOT PREJUDICED. — Appellant’s contention that
the trial court erred in not granting his motion to declare a mistrial
due to the State’s failure to reveal the identity of an exculpatory
witness was without merit; even though the State violated the let-
ter of Rules 17.1(d) and 19.2 by not disclosing the existence of the
witness to appellant until the trial, the trial court ameliorated the
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situation by granting time so that the defense could interview the
witness; appellant then called the witness to testify as the sole wit-
ness in his defense; appellant was not prejudiced under these cir-
cumstances.

CRIMINAL PROCEDURE — ADMISSIBILITY OF IN-COURT IDENTIFICATION
— WHEN RULING WILL BE REVERSED. — The appellate court will not
reverse a trial court’s ruling on the admissibility of an in-court
identification unless the ruling is clearly erroneous under the total-
ity of the circumstances.

CRIMINAL PROCEDURE — IN-COURT IDENTIFICATION — CRITERIA FOR
ASSESSING WHETHER AN IN-COURT IDENTIFICATION IS SUSPECT — FAC-
TORS CONSIDERED IN DETERMINING RELIABILITY. — In determining
whether an in-court identification is admissible, the court looks
first at whether the pretrial identification procedure was unneces-
sarily suggestive or otherwise constitutionally suspect; it is the
appellant’s burden to show that the pretrial identification proce-
dure was suspect; reliability is the linchpin in determining the
admissibility of identification testimony; the court will not inject
itself into the process of determining reliability unless there is a very
substantial likelihood of irreparable misidentification; the follow-
ing factors are considered in determining reliability: (1) the prior
opportunity of the witness to observe the alleged act; (2) the accu-
racy of the prior description of the accused; (3) any identification
of another person prior to the pretrial identification procedure;
(4) the level of certainty demonstrated at the confrontation; (5) the
failure of the witness to identify the defendant on a prior occasion;
and (6) the lapse of time between the alleged act and the pretrial
identification procedure; even if the technique is impermissibly
suggestive, testimony concerning the identification is admissible
if the identification is reliable; finally, the credibility of identifi-
cation testimony is for the jury to decide.

CRIMINAL PROCEDURE — PHOTOGRAPHIC LINEUP AND IN-COURT IDEN-~
TIFICATION PROPERLY ALLOWED — LINEUP NOT SO SUGGESTIVE AS TO
CREATE A SUBSTANTIAL POSSIBILITY OF MISIDENTIFICATION. — Where
the witnesses clearly had the opportunity to view appellant at the
convenience store, there was no prior identification of another per-
son by them, they were positive in their choice of appellant at the
second photo lineup and they never failed to identify appellant in
a prior lineup, even though their description of appellant was not
entirely accurate, under the totality of the circumstances surrounding
the photographic lineup and the in-court identification, the trial
court did not clearly err in permitting the in-court identification to
proceed; a judgment of conviction will only be set aside when the

" photographic lineup is so suggestive and unreliable as to create a

substantial possibility of misidentification; the witnesses never
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wavered in their certainty that appellant was the man they saw
accosting the victim.

SEARCH & SEIZURE — TAKING OF BLOOD BY A LAW ENFORCEMENT
OFFICER 1S A FOURTH AMENDMENT SEARCH AND SEIZURE — CON-
SENSUAL SEARCH DOES NOT CONTRAVENE THE RULES OF CRIMINAL PRO-
CEDURE. — The taking of blood by a law enforcement officer does
amount to a Fourth Amendment search and seizure; a consensual
search, however, does not run afoul of the Fourth Amendment; a
consensual taking of blood also does not contravene Ark. R. Crim.
P. 18.1(a)(vii) because the rule does not require a court order when
the drawing of blood is voluntary.

SEARCH & SEIZURE — DETERMINATION AS TO WHETHER CONSENT TO
A SEARCH WAS FREELY AND VOLUNTARILY GIVEN — WHEN FINDING OF
VOLUNTARINESS WILL BE AFFIRMED. — The appellate court reviews
the evidence in the light most favorable to the State and considers
the totality of the circumstances in determining whether the State
proved that consent to a search was freely and voluntarily given with-
out actual or implied coercion; a finding of voluntariness will be
affirmed unless that finding is clearly against the preponderance
of the evidence.

WITNESSES — CREDIBILITY OF — TRIAL COURT MAKES THAT DETER-
MINATION. — Determinations as to the credibility of the witnesses
are for the trial court to weigh and assess.

WITNESSES — TRIAL COURT MADE A CREDIBILITY DECISION AS TO
WHICH WITNESSES TO BELIEVE — NO ERROR FOUND. —. Where the
appellant claimed that blood was taken despite his previous refusal
to consent but where a deputy sheriff testified that when he served
appellant with the State’s petition to seek an order requiring a DNA
test, appellant informed him that the petition was not necessary
because he would voluntarily submit to the blood test, and the lab-
oratory supervisor at the hospital testified that she drew appellant’s
blood for the DNA testing and that he never objected to his blood
being taken, the trial court, when faced with the two versions of
what transpired, made a credibility decision of which witness to
believe; the trial court was not in error in finding the rendition of
the deputy sheriff and lab supervision more believable than that of
appellant.

EVIDENCE — RULINGS ON ADMISSIBILITY OF — WHEN REVERSED. —
Rulings on the admissibility of evidence are matters within the trial
court’s sound discretion, and the court will not reverse these evi-
dentiary rulings absent an abuse of that discretion.

EVIDENCE — WITNESS’S STATEMENTS MADE UNDER HYPNOSIS NOT
ALLOWED — NO ABUSE OF DISCRETION FOUND. — Where, during
cross-examination, defense counsel sought to refresh the recollec-
tion of the victim’s sister by using her statements made under hyp-
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nosis, even though she had no recollection of having made them,
the psychologist for the hypnotherapy session was not called to lay
a foundation for admissibility, and appellant presented no author-
ity for why statements of a witness made under hypnosis should be
relevant, reliable, or otherwise admissible, and where defense coun-
sel’s efforts in this regard did not resemble a typical attempt to
refresh recollection under Ark. R. Evid. 612 by previous writing
or other object, no abuse of discretion was found in the trial court’s
disallowing the use of the witness’s statements made under hypnosis
to expand her testimony.

EVIDENCE — DEMONSTRATIVE EVIDENCE ALLOWED BY THE TRIAL
COURT — NO ABUSE OF DISCRETION FOUND. — Where the State used
demonstrative or illustrative evidence -— a photograph of a Ford
pickup truck — for comparison purposes with the photograph of
a Peacock company pickup truck previously introduced through a
State witness, in order to show that it was significantly different
from the Peacock truck, there was no basis for a conclusion that
the trial court abused its discretion; the admissibility of demon-
strative evidence is a matter falling within the wide discretion of
the trial court.

TRIAL — REMARKS MADE DURING CLOSING ARGUMENTS — TRIAL
COURT GIVEN BROAD DISCRETION TO CONTROL COUNSEL DURING CLOS-
ING. — The trial court is given broad discretion to control counsel
in closing arguments, and the appellate court does not interfere
with that discretion absent a manifest abuse of it; indeed, remarks
made during closing arguments that require reversal are rare and
require an appeal to the jurors’ passions.

TRIAL — OBJECTION TO STATEMENT MADE IN CLOSING ARGUMENT
OVERRULED — NO ABUSE OF DISCRETION FOUND. — Appellant’s argu-
ment that the trial court erred in overruling his objection to a remark
made by the prosecutor in closing argument was without merit
where the argument made no appeal for an emotional or passion-
ate response, further, it was difficult to fathom how the prosecu-
tor’s remarks in any way prejudiced appellant’s case, and, lastly,
defense counsel made no request for relief following his objection;
there was no error by the trial court in overruling the objection.

Appeal from Lawrence Circuit Court; Harold Erwin, Judge;

affirmed.

Val P. Price, for appellant.
Winston Bryant, Att’y Gen., by: Kent G. Holt, Asst. Att’y

Gen., for appellee.

ROBERT L. BROWN, Justice. The catalyst for this appeal was
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the conviction of the appellant, Johnny Lee Mills, for capital
murder and his sentence of life imprisonment without parole.’
Mills appeals on seven grounds: (1) insufficient evidence for cap-
ital murder and the underlying felonies; (2) failure of the State
to provide exculpatory information as part of discovery; (3) tainted
photographic lineup and in-court identification; (4) failure to
suppress illegally seized blood; (5) failure to allow into evidence
a tape and transcript of a hypnotherapy session with a defense
witness to refresh the witness’s recollection; (6) failure to exclude
a photograph of a pickup truck without proper foundation; and
(7) error by the trial court in overruling Mills’s objection to an
allegedly racist remark made by the prosecutor in closing argu-
ment. We affirm the judgment.

On November 28, 1992, at approximately 9:41 p.m., Officer
Pardoe Roberts, who was then with the Lawrence County Sheriff’s
Department, found the body of Carrie “Tish” Galbreath in a car
parked on Luther Bridge Road off State Highway 34 outside of
Walnut Ridge. She had been shot six times and died of blood loss.
One bullet wound was behind her left ear, and the gun had been fired
at close range. She was also shoeless and her feet were covered
with mud. Her underwear and pantyhose were found on the floor
of the car, and they had a hole through them which was later iden-
tified as a bullet hole. What appeared to be blood was found on
the outside passenger’s side of the car and on the car’s hood.

Mills was arrested in connection with the murder and charged
with capital murder, rape, and kidnapping. He was later charged
with robbery. At the ensuing trial which began on August 1,
1994, and following a motion for directed verdict by the defense,
the trial judge dismissed the robbery charge. The jury then returned
a guilty verdict for capital murder, and Mills was sentenced to
life without parole.

I. INSUFFICIENT EVIDENCE

The State’s case against Mills consisted of these elements.
The victim’s sister, Peggy Lomax Robbins, testified that she was

'Mills was charged with premeditated and deliberate capital murder and, alterna-
tively, with capital felony murder. The jury was also instructed on both offenses. The
verdict form does not indicate which crime resulted in the conviction. Mills, however,
directs his sufficiency-of-the-evidence point at capital felony murder.
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with her sister until 6:50 p.m. on the evening of November 28,
1992, and loaned Galbreath her car — a Buick — to go to work.
On that same day between 7:00 p.m. and 7:30 p.m., Brenda
Whited and her husband, Randal Whited, testified that they were
at Coleman’s Combo service station in Walnut Ridge buying
gasoline for their car. Brenda Whited heard a lady screaming,
“He’s going to shoot me. Help me, please, he’s going to shoot
me.” She then heard gunshots. She looked back over her shoul-
der and saw a black male and white female. The woman was
screaming and fighting with the man. At that point, the woman
screamed, “He’s going to shoot me again.” She then added, “Oh,
God, he’s shot me.” Brenda Whited saw the man and woman
wrestle some more.

Randal Whited then came out of the building. The man
yelled to him, “Go get him, across the street, go get him.” Ran-
dal Whited looked in the direction where the man pointed, but
no one was there. The man next shoved the woman into the front
seat of their car and down towards the floorboard. As he was dri-
ving away, he pulled his car over to where Brenda Whited was
parked, pointed at her, and said something which she could not
hear. After that, he drove away but Randal Whited took down
the license plate of the car which later proved to be the car of
Peggy Robbins. At trial, both Brenda Whited and Randal Whited
identified Mills as the man with the woman at Coleman’s Combo.

It was stipulated at trial that the bullets which killed Carrie
Galbreath came from a .38 caliber revolver that belonged to Mills.
Lisa Calhoun, a forensic serologist with the State Crime Labora-
tory, testified at trial that semen was found in the victim’s mouth,
but none was found in her vagina or rectum. Then Lawrence
County Deputy Sheriff Pardoe Roberts testified that blood sam-
ples were taken from Mills. DNA testing was performed, and the
DNA found in the blood matched the sperm samples taken from
Galbreath’s mouth. According to Dr. Harold Deadman of the FBI,
the probability of selecting someone at random from the black
population with the same DNA profile would be one in ten mil-
lion. When confronted with the DNA results on November 5,
1993, Mills admitted that he had had sex with the victim but said
it was Larry White who used his gun to shoot her.

Mike Barter, who was in the Lawrence County jail because
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of a drug conviction and fifteen-year sentence, testified that he
overheard Mills say that “they had killed this girl and raped her
and everything in Walnut Ridge.” Robert White, who was incar-
cerated at the time of trial for burglary and theft, testified that
Mills told him that he “and Home Boy raped her [a girl in Wal-
nut Ridge] and killed her.” White added that Mills said “they
took a gun and shot her five times.”?

[1] In a challenge to the sufficiency of the evidence, this
court reviews the evidence in the light most favorable to the State
and sustains the judgment of conviction if there is substantial
evidence to support it. Abdullah v. State, 301 Ark. 235, 783
S.W.2d 58 (1990). Evidence is substantial if it is of sufficient
force and character to compel reasonable minds to reach a con-
clusion and pass beyond suspicion and conjecture. Williams v.
State, 298 Ark. 484, 768 S.W.2d 539 (1989). In reviewing the
sufficiency of the evidence, we need only consider evidence in
support of the conviction. /d.

A. Rape

Mills contends that the State failed to prove an element of
rape, namely forcible compulsion. See Ark. Code Ann. § 5-14-
103 (Repl. 1993). He further contends that the evidence supports
a finding that the sexual activity between the victim and him was
consensual.

In viewing the evidence in the light most favorable to the
State, as we must do, the proof of rape in this case is substan-
tial. There is the testimony of Mike Barter and Robert White that
they heard Mills admit to raping a girl in Walnut Ridge. There
is the eyewitness testimony of the Whiteds, who saw Mills accost-
ing a woman at Coleman’s Combo sometime after 7:00 p.m. on
the night of Galbreath’s murder. There is the DNA profile match-
ing Mills’s blood to the semen found in the victim’s mouth.

[2, 3] Mills counters this with the fact that according to Dr.
Frank Peretti, who performed the autopsy, the victim’s facial
makeup was intact at the time she was found and the paint on her

?Both Barter and White were in jail with Mills when they heard these statements.
The prosecutor did not allow the fact that Mills was apparently in jail on another offense
to come before the jury.
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fingernails was not cracked or chipped. Both of these factors,
according to Mills, evidenced consensual sex with no force
employed by an assailant. We disagree. Clearly, a pistol was
involved which could have been used to coerce sex. “Forcible
compulsion” is defined as “physical force, express or implied,
of death or physical injury to or kidnapping of any person.” Ark.
Code Ann. § 5-14-101(2) (Repl. 1993). The fact that Galbreath
was shot before her underwear and pantyhose were removed cir-
cumstantially supports the use of force before sex. Moreover, the
time span between the time that Peggy Robbins left her sister’s
apartment at 6:50 p.m. the night of her murder and the time of
her subsequent duress at Coleman’s Combo was roughly ten min-
utes to forty minutes. While not impossible, that abbreviated
period undercuts the theory that consensual sex transpired dur-
ing this window of opportunity. We conclude that the proof of rape
was substantial.

B. Kidnapping.

Mills also argues that there was insufficient evidence pre-
sented of kidnapping. The heart of his argument is that Galbreath
could well have been dead when she was driven from Coleman’s
Combo; hence, there could be no kidnapping of a deceased per-
son.

There is, first, the fact that the victim’s feet were covered
with mud suggesting that she had tried to run away from the car
later on and, thus, was manifestly alive after the conflict at Cole-
man’s Combo. In addition, although shot at that time according
to what the Whiteds heard, there was no proof that Galbreath
was dead.

[4]  Surely, the testimony of the Whiteds supports a con-
viction for substantial interference with Galbreath’s liberty. Ark.
Code Ann. § 5-11-102(a) (Repl. 1993). Furthermore, the fact that
Mills’s semen was found in the victim’s mouth supports a find-
ing of sexual contact with the victim, at a minimum. This evi-
dence in toto was also substantial.

C. Capital Murder

[S]  Mills next maintains that there was insufficient evi-
dence of capital murder because, other than his uncorroborated
confessions to Robert White and Mike Barter, there was no proof
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that he fired the fatal shot. Such corroborative proof, however,
is not necessary. Ark. Code Ann. § 16-89-111(d) (1987) provides
that:

A confession of a defendant, unless made in open court,
will not warrant a conviction, unless accompanied with
other proof that the offense was committed.

This court has held that the statute requires only proof that the
offense was committed by someone in order to corroborate a con-
fession. See Leshe v. State, 304 Ark. 442, 803 S.W.2d 522 (1991);
Smith v. State, 286 Ark. 247, 691 S.W.2d 154 (1985); McQueen
v. State, 283 Ark. 232, 675 S.W.2d 358 (1984). This requirement
for other proof, called the corpus delicti requirement, mandates
only that a showing be made that the offense occurred and noth-
ing more. Higgins v. State, 317 Ark. 555, 879 S.W.2d 424 (1994).
The State need only prove that Mills confessed and the victim died.
as a result of a homicide, which the State did. The evidence was
sufficient.

II. EXCULPATORY EVIDENCE

For his second point, Mills contends that the trial court erred
in not granting his motion to declare a mistrial due to the State’s
failure to reveal the identity of an exculpatory witness. For the
first time at trial, Mills’s counsel was made aware of the existence
of Robbie Batterton, who had seen a black man and white woman
riding in a Buick behind a pickup truck on the night of the mur-
der. According to Mills, this was exculpatory because it proved
that other people were involved in the crime and supported his
theory of the case that Larry White did the shooting.

[6] Under Ark. R. Crim. P. 17.1 (d), the State is required
to disclose to the defense any material or information within its
knowledge, possession, or control which tends to negate the guilt
of the defendant. Ark. R. Crim. P. 19.2 further imposes a con-
tinuing duty to disclose this information. Lewis v. State, 286 Ark.
372,691 S.W.2d 864 (1985). Under Rule 19.7, if there has been
a failure to comply, the trial court may order the undisclosed evi-
dence excluded, grant a continuance, or enter such order as it
deems proper under the circumstances. Id. In some situations, a
recess granted to interview the witness is sufficient to cure the
failure to comply with the Rules of Criminal Procedure. /d.; see
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Dupree v. State, 271 Ark. 50, 607 S.W.2d 356 (1980); Hughes
v. State, 264 Ark. 723, 574 S.W.2d 888 (1978).

[7]  The State clearly violated the letter of Rules 17.1(d)
and 19.2. However, in ameliorating the situation the trial court
followed an appropriate course of action. The court granted time
so that the defense could interview Robbie Batterton. Mills then
called Batterton to testify as the sole witness in his defense. We
fail to see how Mills was prejudiced under these circumstances.
See Davis v. State, 317 Ark. 592, 879 S.W.2d 439 (1994).

I1I. PHOTOGRAPHIC LINEUP

Prior to trial, Mills moved to suppress any identification
testimony which might be introduced at trial. In his motion, he
moved to suppress all testimony concerning both pretrial and in-
court identification because the pretrial photographic lineup pro-
cedures were highly suggestive and prejudicial to him and any
subsequent in-court identification was tainted by the dubious pre-
trial procedures.

At the ensuing hearing on the motion, Investigator Sam
Spades of the Walnut Ridge Police Department testified that two
photographic displays were shown to Brenda and Randal Whited.
The first photo lineup was conducted on December 7, 1992. Seven
pictures were included, but Mills was not one of them. The Whit-
eds made no identification. Investigator Spades testified that
eleven months later on November 9, 1993, a second photo lineup
was held and that this time there were eight photographs. The
photographs of Mills and Larry White were added, and one pho-
tograph used in the previous lineup was removed. The remain-
ing six photographs were the same as those used in the first dis-
play. Both of the Whiteds picked Mills from the second photo
display.

Because of the duplication of six photographs in the first
and second lineups, Mills contends that the integrity of the pro-
cedure was highly questionable. He further contends that this is
buttressed by the fact that Brenda Whited testified at the hear-
ing that there might have been “one or two” faces in the second
photographic lineup which she recalled from the first one.

(8, 9] We will not reverse a trial court’s ruling on the admis-
sibility of an in-court identification unless the ruling is clearly
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erroneous under the totality of the circumstances. Milholland v.
State, 319 Ark. 604, 893 S.W.2d 327 (1995); Hayes v. State, 311
Ark. 645, 846 S.W.2d 182 (1993); Dixon v. State, 310 Ark. 460,
839 S.w.2d 173 (1992). In Hayes, we discussed the criteria for
assessing whether an in-court identification is suspect or not:

In determining whether an in-court identification is admis-
sible, the court looks first at whether the pretrial identifi-
cation procedure was unnecessarily suggestive or other-
wise constitutionally suspect. Van Pelt v. State, 306 Ark.
624, 816 S.W.2d 607 (1991). It is the appellant’s burden
to show that the pretrial identification procedure was sus-
pect. Id.

Reliability is the linchpin in determining the admis-
sibility of identification testimony. Dixon v. State, supra.
We do not inject ourselves into the process of determining
reliability unless there is a very substantial likelihood of
irreparable misidentification. Bishop v. State, 310 Ark. 479,
839 S.W.2d 6 (1992). The following factors are considered
in determining reliability: (1) the prior opportunity of the
witness to observe the alleged act; (2) the accuracy of the
prior description of the accused; (3) any identification of
another person prior to the pretrial identification proce-
dure; (4) the level of certainty demonstrated at the con-
frontation; (5) the failure of the witness to identify the
defendant on a prior occasion; and (6) the lapse of time
between the alleged act and the pretrial identification pro-
cedure. Van Pelt v. State, supra; Bowden v. State, 297 Ark.
160, 761 S.W.2d 148 (1988). Even if the technique is imper-
missibly suggestive, testimony concerning the identifica-
tion is admissible if the identification is reliable. Bishop v.
State, supra. Finally, the credibility of identification testi-
mony is for the jury to decide. Dixon v. State, supra.

Hayes, 311 Ark. at 648-649, 846 S.W.2d at 183-184.

In applying the factors to the case at hand, Brenda and Ran-
dal Whited clearly had the opportunity to view Mills at Cole-
man’s Combo. There was no prior identification of another per-
son by them. They were positive in their choice of Mills at the
second photo lineup. And they have never failed to identify Mills
in a prior lineup. Almost a full year did pass from the date of the
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murder to the date of the second lineup, but that factor in itself
does not militate against a reliable identification. The one crite-
rion that is not satisfied is the accuracy of the Whiteds’ descrip-
tion of Mills following the altercation at Coleman’s Combo.
Brenda Whited described the suspect as 5' 10" to 6’ tall, black,
and possibly with a gold tooth. Randal Whited described him as
6' tall, black, heavy set with a stocky build. Mills is actually only
5' 6" tall and has no gold tooth. In partial answer to this dis-
crepancy, Randal and Brenda Whited testified that they only were
able to see Mills from the chest up because his car obstructed their
view.

[10] Viewing the totality of the circumstances surround-
ing the photographic lineup and the in-court identification, we can-
not say that the trial court clearly erred in permitting the in-court
identification to proceed. We have held that a judgment of con-
viction will only be set aside when the photographic lineup is so
suggestive and unreliable as to create a substantial possibility of
misidentification. Goins v. State, 318 Ark. 689, 890 S.W.2d 602
(1995). The Whiteds never wavered in their certainty that Mills
was the man they saw at Coleman’s Combo, and other than a
mistaken estimate of four inches in height, there is nothing that
diminishes the reliability of their identification. We affirm the
trial court on this point.

IV. BLOOD TEST

Mills next contends that blood was improperly seized from
him without a court order in violation of our Rules of Criminal
Procedure, and that, as a consequence, the DNA results tying
him to the sperm found in the victim’s mouth should have been
suppressed. The basis for this argument is Ark. R. Crim. P.
18.1(a)(vii) which reads:

(a) Notwithstanding the initiation of judicial proceedings,
and subject to constitutional limitations, a judicial officer
may require the defendant to:

(vii) permit the taking of samples of his blood, hair and
other materials of his body which involve no unreasonable
intrusion thereof; . . . .
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[11] The taking of blood by a law enforcement officer
does amount to a Fourth Amendment search and seizure. Schmer-
ber v. California, 384 U.S. 757 (1965); see also, Turner v. State,
258 Ark. 425, 527 S.W.2d 580 (1975); Walker v. State, 244 Ark.
1150, 429 S.W.2d 121 (1968). A consensual search, however,
does not run afoul of the Fourth Amendment. Chism v. State,
312 Ark. 559, 853 S.W.2d 255 (1993); Moore v. State, 304 Ark.
257, 801 S.W.2d 638 (1990). We further conclude that a con-
sensual taking of blood also does not contravene Rule 18.1(a)(vii)
because the rule does not require a court order when the draw-
ing of blood is voluntary. The question then is whether Mills
agreed to the taking of his blood.

[12] This court reviews the evidence in the light most
favorable to the State and considers the totality of the circum-
stances in determining whether the State proved that consent to
a search was freely and voluntarily given without actual or implied
coercion. Chism v. State, supra; Duncan v. State, 304 Ark. 311,
802 S.W.2d 917 (1991). We will affirm a finding of voluntariness
unless that finding is clearly against the preponderance of the
evidence. Chism v. State, supra.

Pardoe Roberts, a deputy sheriff at the time, testified that
when he served Mills with the State’s petition to seek an order
requiring a DNA test, Mills informed him that the petition was
not necessary because he would voluntarily submit to the blood test.
Deputy Sheriff Roberts then asked the prosecuting attorney what
the proper procedure in this situation was, and he was told that if
Mills wanted to voluntarily consent to the blood test, then he should
be taken to the hospital to have one conducted. Roberts testified
that, following that advice, he took Mills to the Lawrence County
Memorial Hospital where the blood work was completed. Brenda
Jones, the laboratory supervisor at the hospital, testified that she
drew Mills’s blood for the DNA testing. She testified that he never
objected to his blood being taken; nor did he refuse to have the blood
drawn. She stated that had Mills refused the blood work, no blood
would have been drawn. No consent form was executed.

Mills, on the other hand, testified that he had previously
refused to submit to a blood test. He said that Deputy Sheriff
Roberts approached him and asked if he wanted to give blood
and that he told him “No.” He then testified that the deputy sher-
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iff came back with a piece of paper and told him that he had a
court order, requiring Mills to take the blood test.

[13, 14] Faced with the two versions of what transpired,
the trial court made a credibility decision of which witness to
believe. The credibility of the witnesses in this instance was for
the trial court to weigh and assess. Johnson v. State, 321 Ark. 117,
900 S.W.2d 940 (1995). We cannot say that the trial court was
in error in finding the rendition of Deputy Sheriff Roberts and
Brenda Jones more believable than that of Mills.

V. REFRESHING RECOLLECTION BY HYPNOSIS

During cross-examination, defense counsel sought to refresh
the recollection of the victim’s sister, Peggy Lomax Robbins, by
using her statements made under hypnosis. Defense counsel asked
Robbins whether, while under hypnosis, she recalled telling the
doctor “they shot her.” Robbins answered that she remembered
nothing about that. Defense counsel then stated that he wanted
to show her a transcript of the hypnotherapy session to which
the prosecutor objected, and the trial court sustained the objec-
tion. Defense counsel next attempted to play a tape of the hyp-
notherapy session, an objection was again made by the State,
and it too was sustained by the trial court. Defense counsel then
proffered the tape for the record. Later on in the trial, there was
some confusion between the trial court and defense counsel over
whether defense counsel had attempted to refresh Robbins’s rec-
ollection with an actual transcript of the hypnotherapy session or
police notes. Whatever the case, no transcript of the session was
proffered for the record, and it is not available for our review.

This is an issue of first impression in this state. What defense
counsel attempted to do with this witness was use her to intro-
duce the transcript of her hypnosis where she allegedly said “they
shot her” rather than “he shot her.” The psychologist for the hyp-
notherapy session, Dr. Gaylon Hurst, was not called to lay a foun-
dation for admissibility. The tape or transcript would have been
evidence of statements made by the witness while under hypno-
sis which she did not recall making. This situation is different from
when a defendant or witness is called to give hypnotically
refreshed testimony. See, e.g., Rock v. Arkansas, 483 U.S. 44
(1987); Partin v. State, 318 Ark. 312, 885 S.W.2d 21 (1994).
Mills presents us with no authority for why statements of a wit-
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ness made under hypnosis should be relevant, reliable, or other-
wise admissible. See Dixon v. State, 260 Ark. 857, 545 S.W.2d
606 (1977). Moreover, defense counsel’s efforts in this regard
do not resemble a typical attempt to refresh recollection under
Ark. R. Evid. 612 by previous writing or other object. Here, the
statements allegedly made by Robbins were not recalled by her
and were presumably made while she was in a hypnotic trance.

(15, 16] Rulings on the admissibility of evidence are mat-
ters within the trial court’s sound discretion, and we will not
reverse these evidentiary rulings absent an abuse of that discre-
tion. Partin v. State, supra; Utley v. State, 308 Ark. 622, 826
S.W.2d 268 (1992). Though the State is wrong in its brief in
asserting that the tape of the session was not proffered, we view
this of no great moment. We find no abuse of discretion in the
trial court’s disallowing the use of Robbins’s statements made
under hypnosis to expand her testimony.

VI. DEMONSTRATIVE EVIDENCE

The next issue surrounds the State’s use of demonstrative or
illustrative evidence — a photograph of a Ford pickup truck —
used for comparison purposes with the photograph of a Peacock
company pickup truck previously introduced through a State wit-
ness. The witness on the stand was Robbie Batterton, who had
been called as the sole defense witness to testify about seeing a
black man and white woman in a light-colored Buick “tailgating”
a pickup truck. Batterton testified that the pickup truck he saw
did not look like the Peacock truck, which Larry White drove
and which was depicted in a photograph shown to him by defense
counsel. He did testify that the vehicle he saw looked like the pho-
tograph of the Ford pickup truck shown him by the State, although
he believed the pickup truck he saw was actually a GMC or
Chevrolet truck. The picture of the Ford pickup truck was intro-
duced to show that it was significantly different from the Peacock
truck. Defense counsel objected to the State’s photograph, but
the trial court overruled the objection.

[17] The admissibility of demonstrative evidence is a mat-
ter falling within the wide discretion of the trial court. Garrison
v. State, 319 Ark. 617, 893 S.W.2d 763 (1995); Bowden v. State,
297 Ark. 160, 761 S.W.2d 148 (1988). Here, there is no basis
for a conclusion that the trial court abused that discretion.
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VII. CLOSING ARGUMENT

Mills’s last point is that the trial court erred in overruling
his objection to a remark made by the prosecutor in closing argu-
ment. The statements in question were made during the prose-
cutor’s rebuttal argument:

And you remember what the officers told you why we had
some of the same folks in the lineup? Because we just
don’t have that many black people here. And you know
something else that you know as well as I do? Our black
community, I’m talking about our local black families
who’ve been here forever, are very law abiding people.

Defense counsel made the following objection: “I object, that’s
a racist statement on behalf of the state and I object to it, to talk
about we have good blacks here as opposed to bad blacks.”
Defense counsel failed, however, to ask for any specific relief
from the trial court. The State responded, “How is that racist?
That’s why we don’t have them in the lineup.” The court over-
ruled the objection, and the State continued its closing argument.
Defense counsel requested no admonition or curative instruction
from the court, and none was given.

[18, 19] We have held that the trial court is given broad
discretion to control counsel in closing arguments, and this court
does not interfere with that discretion absent a manifest abuse
of it. Wetherington v. State, 319 Ark. 37, 889 S.W.2d 34 (1995);
Littlepage v. State, 314 Ark. 361, 863 S.W.2d 276 (1993). Indeed,
remarks made during closing arguments that require reversal are
rare and require an appeal to the jurors’ passions. Wethering-
ton v. State, supra; Neff v. State, 287 Ark. 88, 696 S.W.2d 736
(1985). It does not appear that any such appeal for an emotional
or passionate response was made in this case. Further, it is dif-
ficult to fathom how the prosecutor’s remarks in any way prej-
udiced Mills’s case. And, lastly, defense counsel made no request
for relief following his objection. There was no error by the trial
court in overruling the objection.

The record of the trial has been reviewed in this case pur-
suant to Supreme Court Rule 4-3(h), and no reversible error has
been found.

Affirmed.




