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1. CRIMINAL PROCEDURE — ALL GROUNDS FOR POST-CONVICTION RELIEF
MUST BE RAISED UNDER CRIMINAL PROCEDURE RULE 37 — PETITION
FOR RELIEF STEMMING FROM CONVICTION OBTAINED ON A PLEA OF
GUILTY MUST BE FILED WITHIN NINETY DAYS OF THE DATE OF THE
ENTRY OF JUDGMENT. — Criminal Procedure Rule 37.2(b) provides
that all grounds for post-conviction relief, including claims that a
sentence is illegal or illegally imposed, must be raised in a peti-
tion under Rule 37; Arkansas Code Annotated § 16-90-111 (Supp.
1991), which permits the trial court to correct a sentence imposed
in an illegal manner within one-hundred-twenty days after the
receipt of the affirming mandate of the appellate court and which
permits an illegal sentence to be corrected at any time, is in con-
flict with Criminal Procedure Rule 37; Criminal Procedure Ruie
37.2(c) provides that if the conviction was obtained on a plea of
guilty, a petition is untimely if not filed within ninety days of the
date of entry of judgment.

2. CRIMINAL PROCEDURE — APPELLANT’S PETITION UNTIMELY — DENIAL
OF RELIEF AFFIRMED. — The trial court’s denial of relief was affirmed
because the appellant’s petition was untimely where the petition
was not filed until nearly a year after the judgment; the time lim-
itations imposed in Rule 37 are jurisdictional in nature, and the
circuit court may not grant relief on an untimely petition; therefore,
the appellant was not entitled to relief in circuit court.

3. CRIMINAL PROCEDURE — WRIT OF HABEAS CORPUS AND PETITION FOR
POST-CONVICTION RELIEF DISTINGUISHED. — There is a distinction
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between a petition for writ of habeas corpus and a petition for post-
conviction relief under Rule 37; a state writ of habeas corpus can-
not be substituted for post-conviction relief; the writ of habeas cor-
pus will be issued only when the commitment is invalid on its face
or the committing court lacked jurisdiction; a defendant has the
right to petition the trial court for a writ of habeas corpus based
on the trial court’s alleged lack of jurisdiction even though his peti-
tion for a writ of habeas corpus is untimely filed.

Appeal from Independence Circuit Court; John Dan Kemp,
Judge; affirmed.

Appellant, pro se.

Winston Bryant, Att’y Gen., by: David R. Raupp, Asst. Att’y
Gen., for appellee.

Per CuriaM. The appellant pleaded guilty to two counts of
delivery of a controlled substance on March 3, 1994. He was
sentenced to a total of twenty-two and one-half years impris-
onment. The sentence was imposed on March 3, 1994. Almost
a year later, on February 22, 1995, the appellant filed a petition
to correct an illegal sentence pursuant to Ark. Code Ann. § 16-
90-111. The petition was denied and the appellant brings this
appeal.

[1, 2] The trial court’s denial of relief is affirmed because
the appellant’s petition was untimely. Criminal Procedure Rule
37.2(b) provides in pertinent part that all grounds for post-con-
viction relief, including claims that a sentence is illegal or ille-
gally imposed, must be raised in a petition under Rule 37. See
Harris v. State, 318 Ark. 599, 887 S.W.2d 514 (1994). Arkansas
Code Annotated § 16-90-111 (Supp. 1991), which permits the
trial court to correct a sentence imposed in an illegal manner
within one-hundred-twenty days after the receipt of the affirm-
ing mandate of the appellate court and which permits an illegal
sentence to be corrected at any time is in conflict with Criminal
Procedure Rule 37. Criminal Procedure Rule 37.2(c) provides
that if the conviction was obtained on a plea of guilty, a petition
is untimely if not filed within ninety days of the date of entry of
judgment. Since the petition was not filed until nearly a year
after the judgment, it was untimely. The time limitations imposed
in Rule 37 are jurisdictional in nature, and the circuit court may
not grant relief on an untimely petition. Maxwell v. State, 298 Ark.
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329, 767 S.W.2d 303 (1989). Therefore, the appellant was not
entitled to relief in circuit court.

[3]  This court has recognized a distinction between a
petition for writ of habeas corpus and a petition for post-con-
viction relief under Rule 37. Waddle v. Sargent, 313 Ark. 539,
855 S.W.2d 919 (1993); Mackey v: Lockhart, 307 Ark. 321, 819
S.W.2d 702 (1991). A state writ of habeas corpus cannot be sub-
stituted for post-conviction relief. The writ of habeas corpus will
be issued only when the commitment is invalid on its face or the
committing court lacked jurisdiction. Mackey v. Lockhart, supra;
Wallace v. Willock, 301 Ark. 69, 781 S.W.2d 478 (1989). This
court in Waddle v. Sargent, supra, held that a defendant had the
right to petition the trial court for a writ of habeas corpus based
on the trial court’s alleged lack of jurisdiction even though his
petition for a writ of habeas corpus was untimely filed.

Affirmed.




