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Huxt’s Dry Goops Company, INc., v. RIDENOUR.
4-9611 243 S. W. 2d 742

Opinion delivered December 3, 1951.

1. NEW TRIAL—NEWLY DISCOVERED EVIDENCE.—Where there has been
a hearing on a motion for new trial on the ground of newly discov-
ered evidence the court had an opportunity to consider the prob-
able effect the evidence would have on another trial.

2. NEW TRIAL—NEWLY DISCOVERED EVIDENCE.—The applicant for a
new trial on the ground of newly discovered evidence must show
that the evidence upon which he relies is of such a character as to
give a reasonable assurance that it will work a different result
upon a new trial.

3. NEW TRIAL—MOTION—DISCRETION.—A motion for new trial on the
ground of newly discovered evidence is addressed to the sound dis-
cretion of the trial court, and it is only where that discretion has
been abused that his action will be reviewed.

4. NEW TRIAL—DISCRETION.—The motion for new trial on the ground
of newly discovered evidence was addressed to the sound discretion
of the trial court, and it cannot be said that that discretion was

- abused.

Appeal from Sebastian 'Cireuit Court, F't. Smith Dis-
trict; J. Sam Wood, Judge; atfirmed.

Daily & Woods, for appellant.
Gutensohn & Ragon and Lyman Mikel, for appellee.

Rosmvsown, J. The question involved here is whether
there was an abuse of discretion by the trial court in
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overruling a motion for a new trial which alleged newly
discovered evidence. The appellee, Mrs. Ridenour, re-
covered a judgment against the appellant, Hunt’s Dry
Goods Company, Inc., in a case wherein Mrs. Ridenour
claimed she was injured by falling down some steps in
appellant’s store. It was alleged that she fell as a result
of appellant’s negligence in maintaining a pipe at the
steps, causing Mrs. Ridenour to trip and fall.

No alleged error occurring during the trial is urged
as a ground for reversal. But, subsequent to the judg-
ment herein, appellee’s husband filed suit for loss of
services on the part of his wife, and, during the investi-
gation of the hushand’s claim, those interested in defense
of the case interviewed Mrs. Hazel McClain, who had
testified in appellee’s behalf at the trial in Circuit Court.
Mrs. Ridenour had stayed at Mrs. McClain’s home for
some days after the alleged injury occurred. Mrs. Me-
Clain testified as to Mrs. Ridenour having suffered pain
and did not testify on any other point.

In the interview with Mrs. McClain, during investi-
gation of the husband’s claim, she detailed an alleged
conversation had with Mrs. Ridenour a short time fol-
lowing the alleged injury, and, according to Mrs. McClain,
Mrs. Ridenour had given a different version of how the
injury occurred to that given in her testimony at the
trial. Mrs. McClain quoted Mrs. Ridenour as having
said she fell at the bottom step in a manner that would
not constitute negligence on the part of the defendant.
Mrs. McClain gave an affidavit as to what she claimed
Mrs. Ridenour had said about how the aceident happened,
and this affidavit was made the basis of a motion for a
new trial on the ground of newly discovered evidence.
After a hearing on the motion and after listening to
argument of counsel, the trial court overruled the motion.
Such action of the trial court is urged here as error call-
ing for the granting of a new trial.

To a large extent appellant relies on the case of
Arkansas Power & Light Company v. Mason, 191 Ark.
804, 87 S. W. 2d 988. However, there is quite a distinction
between that case and the case at bar. The motion for
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a new trial on the ground of newly discovered evidence
in the Mason case went off on a demurrer, the court
having sustained a demurrer to the motion. On appeal
this court held that the allegations in the motion were
sufficient to call for a hearing on its merits, and sent the
case back for that purpose. Hence, the only point de-
cided in the Mason case by this court was that the allega-
tions in the motion for a new trial were sufficient to call
for a hearing of the motion on its merits; that the al-
legations in the motion were good as against a demurrer.

The situation is different in the case at bar. Here
no demurrer was filed and the motion was heard on its
merits. The court had an opportunity to observe Mrs.
McClain at the trial of the case in chief. Furthermore,
the court was aware of the opportunity the appellant had
to interview Mrs. McClain at the time of the trial. Also,
the trial court considered the probable effect of the newly
discovered evidence would have in another trial.

In the case of Camden Fire Ins. Ass’n v. Reynolds,
190 Ark. 390, 79 S. W. 2d 54, Mr. Justice BuTrLER, speak-
ing for the court, said: ‘‘The trial court heard testimony
on this motion, and found that this evidence was dis-
covered after the trial which could not have been dis-
covered by the defendants prior thereto; that due dili-
gence had been used in trying to discover this evidence;
that it was relevant and material, and not cumulative to
the evidence adduced,, but not of such character and
cogency as might probably change the result if a new
trial were granted. This motion was addressed to the
sound discretion of the trial judge, and it is only where
the discretion is abused that we will review his actions.”’

“In 39 Am. Jur. 172, § 165, the rule is stated as fol-
lows: ‘“To constitute sufficient ground for a new trial,
newly discovered evidence must not only be relevant and
material to the principal issues in the case, but must be
sufficiently strong to make it probable that a different
result would be obtained in another trial. The new evi-
dence must be of a decisive and conclusive character, or
at least such as to render a different result reasonably
certain. Newly discovered evidence, in order to justify
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the granting of a new trial, must be such as might reason-
ably be expected to change the result, and an applicant
for a new trial upon this ground must show that the -
evidence upon which he relies is of such a character as to
give a reasonable assurance that it will work a different
result upon a retrial. A dispute as to whether the new
evidence has this probative effect is to be determined
primarily by the trial court in its discretion. Nor will a
reversal be ordered unless an abuse of discretion is dis-
closed.”

The motion was addressed to the sound discretion
of the trial court and this court will not reverse unless
there has been an abuse of that discretion. We cannot
* say that there was an abuse of diseretion by the court in
overruling the motion.

Affirmed.




