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Rehea'ring denied December 15, 1950. 

PLEADING—CHANCERY PRACTICE—NECESSARY PARTIES.—In 1938 A owned 
an interest in 80 acres and later purchased the rights of his asso-
ciates. The property was leased for oil and gas developments. 
Primary terms of the grant were ten years, but if commercial pro-
duction resulted the right to continue operations was given the 
grantee. Development of the east forty gave satisfactory results, 
but a dry hole was drilled on the west forty. %hereafter no further 
drilling operations were engaged in. A sued to cancel as to the west 
forty, but did not bring into the action as plaintiffs or defendants 
persons holding 98/113ths of the non-participating royalty inter-
ests. Held, these grantees were necessary parties and the trial 
court erred in cancelling the lease without giving them an oppor-
tunity to be heard. 

Appeal from Columbia Chancery Court, First Di-
vision; G. R. Haynie, Chancellor ; reversed.
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GRIFFIN SMITH, Chief Justice. Counsel for appellee 

McWilliams state the substance of the jurisdictional prob-
lem in this controversy when they assert that because 
their client is sole owner of the forty acres he may sue 
for cancellation of an oil and gas lease ; and this may be 
done without bringing into the litigation non-participat-
ing royalty holders whose aggregate interests were 
98/113ths. The trial court held that the royalty owners 
were not indispensable parties, since their concern was 
with oil [and gas] , as such, in contradistinction to opera-
tions or plans pertaining to production, or use of the land 
from which such minerals might be taken and brought to 
the surface as merchantable commodities. 

In 1938 McWilliams and others who then owned the 
land executed an oil and gas lease to J. E. Childers on 
80 acres in Columbia County. The primary period was 
ten years. Before the suit resulting in this appeal was 
filed McWilliams acquired the interests of those who were 
associated with him in 1938: Since legal descriptions are 
not important here, the two traCts will be referred to as 
the east forty, and the west forty. By assignment lease-
hold estates were created, with the result that in October, 
1948, all of these leases Were owned by Hassie Hunt 
Trust, subject to overriding royalties in favor of one in-
dividual and three oil companies, and by another whose 
interest is spoken of by appellee as "an oil payment." 

Under permit issued •in October, 1939, an oil well 
was drilled on the east forty at a cost of slightly more 
than $60,000. Since that time it has been producing suf-
ficiently to come within the allowable fixed by the Ar-
kansas Oil & Gas Commission. The original lease pro-
vided that it should remain in force after the ten year 
period if gas or oil should be produced. 

Early in 1940 a dry hole was drilled on the west 
forty at a cost approximately equal to expenditures for 
the producing well. If, in leasing the land in 1938, the
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two tracts had been treated separately through use of 
words from which the legal conclusion would attach that 
life of tbe grant of one forty did not depend upon develop-
ment Of the other, it might be argued that the explora-
tions made in good faith in 1940 with consequent failure 
of production terminated the lease on that acreage when 
the primary period expired. But the two forties are 
treated as a whole in the lease : "The northwest quar-
ter of the northwest quarter of section fifteen and the 
northeast quarter of the northeast quarter of section 
sixteen, all in township eighteen south, range nineteen 
west, and containing eighty acres, more or less." It . fol-
lows that the producing well, prima facie, continued the 
lease on the full eighty acres, and the initial question is 
whether a court of equity had the right to entertain a 
petition by appellant for cancellation on the allegation 
that there had been a failure to reasonably develop the 
west forty, and to decree relief without consent of the 
royalty owners and in circumstances where they were not 
given an opportunity to be heard. Appellants concede 
that the dry hole on the west forty has been abandoned, 
but say the acreage has not. Because of the compara-
tively new technique in developing oil lands, and the 
ability of drillers to go deeper than formerly (while at 
the same time taking care of shallow production) it is 
contended that? abandonment is not implicit in the mere 
fact of prolonged failure to drill. We do not deal with 
merits of the petition for cancellation, but rest the de-
cision upon equitable rights of the royalty holders to be 
heard. 

The point does not appear to have been decided by 
this court in litigation involving royalty owners situated 
as were those with whom we are dealing. In other juris-
dictions where similar issues have been adjudicated re-
sults have sometimes been influenced by domestic 
statutes. 

We assume—and tbe assumption presupposes that 
none of the parties here was actuated by ulterior motives 
—that in seeking cancellation the landowner did not 
intend to serve his own interest to the detriment of roy-
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alty owners. McWilliams relies upon words in the roy-
alty deeds reserving to the grantor the exclusive right 
to lease in whole or in part "without interference or hin-
drance upon the part of the [royalty owners "]. He also 
assumes that the right to lease and the right to cancel and 
re-lease amount to the same thing. 

The original Chancery action was removed to Fed-
eral Court (El Dorado District) upon a showing of di-
versity of citizenship. McWilliams then amended his 
complaint by alleging interests of the royalty holders 
and petitioning that they be made parties. Judge Miller 
ruled that this had the effect of . destroying complete. 
diversity, hence he sent the cause back to Chancery. It 
was Judge Miller's belief that the royalty holders were 
indispensable parties, and. the record shows that their 
addresses were known to the plaintiff. Because of these 
facts class or virtual representation is not involved, the 
essential knowledge having been shown. 

A Federal case bearing upon issue similar to those 
raised by appellants here is Calcote v. Texas Pac. Coal 
& Oil Co., (Fifth Circuit) 157 Fed. 2d 216. While the 
question involving jurisdiction based on diversity of 
citizenship is extensively discussed, the opinion on re-
hearing closes with these statements : ". . . These 
royalty grantees had separate and distirict vested min-
eral interests, which would necessarily be prejudicially 
affected by confirmation as well as cancellation of the 
lease. . . ." The Court then quoted from Mallow v. 
Hinde, 12 Wheat. 193, 198, 6 L. Ed. 599, where a jurisdic-
tional question was being considered. Said Mr. Justice 
THIMBLE : "We [put this case upon a ground much 
broader than that of jurisdiction] which must equally 
apply to all courts of equity, whatever may be their 
structure or jurisdiction. We put it on the ground that 
no court can adjudicate directly upon a person's rights 
without the party being either actually or constructively 
before the Court." 

The Supreme Court of Kansas, Thiessen v. Weber, 
278 Pac. 770, held that failure of certain royalty grantees
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to be joined in a suit to cancel leasehold rights did not 
prevent action by other owners. But the persons who 
complained of the lower Court's dismissal for non-joinder 
of necessary parties were asked to join in the suit. When 
they declined to do so they were made defendants. The 
appellate Court said that the unwillingness of one or 
more of those holding royalty interests to permit can-
cellation did not prevent others from maintaining the 
action "to the extent of his interest." 

In Matthews v. Landowners Oil Ass 'n, opinion by the 
Texas Court of Civil Appeals, (Amarillo District) 204 
S. W. 2d 647, it was held that oil and gas lessors and their 
assigns were necessary parties to a suit to cancel leases 
involving a pool of lessors' interests in royalties arising 
from production on any of the land included in the pool, 
the alternative contention being that the leases created a 
trust with the lessee as trustee, so as to render a lessee 
the only necessary party. Numerous facts distinguish the 
case from the litigation at bar. However, tbe opinion 
contains this expression: "In a suit to cancel a written 
instrument all persons whose rights or relations with the 
subject-matter of the suit will be or might be affected by 
cancellation, are necessary parties." 

Judge JOHN E. MILLER, Alphin v. Gulf Refining Co., 
39 Fed. Supp. 570, cites Prof. Summers' text on Oil and 
Gas v. 3, § 514, Permanent Edition, where undivided 
shares in royalty interests are mentioned. 

The Supreme Court of Texas, Shell Oil Co. v. Howth, 
159 S. W. 2d 483, in passing on an oil and gas contro-
versy used this expression : "Furthermore, it appears 
that after Howth executed the lease to the Shell Company 
he conveyed a part [of his royalty interest] to other 
parties. These vendees were not made parties to the suit. 
They were necessary parties to the action to cancel the 
original lease." The Court cited Sharpe v. Landowners Oil 
Ass'n, 92 S. W. 2d 435, 127 Tex. 147. In the Sharp case 
it was said : "It is settled beyond all question in this 
state that in a suit to cancel a written instrument all per-
sons whose rights, interests, or relations with or through
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the subject-matter of the suit will be affected are neces-
sary parties." 

Arkansas Statutes, § 27-814-15 (§§ 36-37 of the Civil 
Code) were construed for this Court by Mr. Justice 
BATTLE ill 1886. An excerpt from the opinion is : "From 
these provisions of the statute it is clear that it is within 
the discretion of the court, in an action for the recovery 
of real or personal property, to order any person having 
an interest in the property to be made a party when he 
applies and asks that it be done. But this discretion is 
limited to the right to determine tbe controversy between 
the parties already before the court. The obvious inten-
tion of the statute is to require all persons to be made 
parties to an action who will be necessarily and ma-
terially affected by its result, and to forbid the court 
from determining any controversy between the parties 
before it when it cannot be done without prejudice to the 
rights of others, or by saving their rights. In such cases 
it is the duty of the court to allow such persons to be made 
parties, to the end that they may protect their inter-
ests." Smith v. Moore, 49 Ark. 100, 4 S. W. 282. 

The decree authorizing McWilliams to cancel the 
lease contains a provision that it shall not affect the 
rights, if any, of the non-participating royalty owners 

"in the [west forty"]. Unfortunately cancel-
lation of itself affected the holders of these interests, for 
the decree cleared the way for the landowner to contract 
anew. This later lease may or it may not be advantageous 
to the old royalty grantees ; but the fact remains that 
their rights to oil and gas taken from property under a 
lease existing when the royalties were conveyed were de-
stroyed as to that lease, and this was done while they 
were legally absent. This does not mean that, as to non-
participating royalty owners, they would have to be con-
sulted in circumstances where a new lease could be legally 
negotiated. 

It is conceivable (though not suggested in this case) 
that collusive action between lessor and lessee could so 
adversely affect royalty grantees as to destroy or impair 
their property rights.
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Our conclusion is that adjudication without giving 
the absent interests an opportunity to be heard was im-
proper, hence the decree must be reversed. The cause is 
remanded for a new trial. 

Mr. Justice MCFADDIN and Mr. Justice MILLWEE 
dissent. 

E. F. MCFADDIN, Justice (Dissenting). The ma-
jority is bolding that the owner of -a nonparticipating 
royalty' is a necessary party in a suit to cancel an out-
standing oil and gas lease ; and I dissent from such 
holding. 

In May, 1938, McWilliams and others, as owners of 
the surface and minerals, executed to Childers an oil and 
gas lease, which, by assignment, is now owned by the 
appellants, Hunt, et al. This was a regular 88 and 1/8th 
commercial oil and gas lease, in which the lessors were 
to receive 1/8th royalty of all oil, etc., produced. After 
the execution of the lease, McWilliams acquired the inter-
est of the other landowners ;‘ and thereafter, McWilliams 
exeCuted certain nonparticipating royalty deeds, herein-
after to be discussed; but he continued, at all times, to 
be the owner of the lands and tbe participating mineral 
rights. 

In 1948, McWilliams, as plaintiff, brought this suit 
against Hunt, et al., to cancel the lease, because there 
had been no development' on the 40 acres here involved. 
Hunt, et al., claimed that all of the nonparticipating roy-
alty holders should have been made parties to this suit ; 
and the majOrity is holding that Hunt's contention was 
.correct. There is no suggestion that McWilliams, in seek-
ing to cancel-the lease, is prompted by motives that would 
fraudulently affect the holders of the nonparticipating 

1 In 3 Arkansas Law Review 190, there is an article entitled 
"Arkansas Form of Royalty Deed for Oil and Gas Conveyances"; 
and in speaking of "a nonparticipating royalty interest" the writer 
says, "By which is meant only the • right to share in the royalty to 
be delivered by lessee under a present or future • lease, . . ." 

2 See Poindexter v. Lion Oil' Co., 205 Ark. 978, 167 S. W. 2d 492; 
Ezzell V. Oil Associates, 180 Ark. 802, 22 S. W. 2d 1015; Standard Oil 
Co. v. Giller, 183 Ark. 776, 38 S. W. 2d 766; and Drummond V. Al-
phin, 176 Ark. 1052, 4. S. W. 2d 942.
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royalty.' The only point decided by the majority is that 
a nonparticipating royalty holder (bolding under an in-
strument now to be copied) is a necessary party to this 
suit ; and that is the point on which I dissent. 

Essential to an understanding of this case—and, 
'from my point of view, determinative of the issues—is the 
exact wording of the nonparticipating royalty deed here 
involved. I copy the pertinent provisions : McWilliams 
conveyed to one grantee "An Undivided 5/113 interest in 
and to all of the oil, gas and other minerals, in, under and 
upon the following described lands." Then follows the 
description of the SO acres. Immediately after the de-
scription, the deed contains the language which makes it 
a nonparticipating royalty deed 'and which reads as fol-
lows : 

"The grantor herein expressly reserves to himself, 
his heirs or assigns, the exclusive right to lease said lands, 
or any part thereof, for oil and gas purposes, without 
interference or hindrance upon the part of the grantee, 
her heirs or assigns ; and the grantee herein, her heirs 
or assigns,. shall never be entitled to receive any part of 
the consideration, cash or otherwise, paid or to be paid, 
far any oil and gas mining lease heretofore or hereafter 
executed covering said land, or any part thereof, nor 
shall the grantee, her heirs or assigns, ever be entitled 
to receive any part of any delay rentals to defer the 
commencement of drilling operations provided by .any 
such lease ; and the grantee herein, her heirs or, assigns, 
shall not be required to join in the execution and deliv-
ery of any oil and gas mining lease covering said land, 
or any part thereof, in order to convey good title to 
lessee thereunder, PROVIDED, that the grantor herein 

• expressly_covenants with the grantee that no oil and gas-
mining lease shall ever be executed covering the above 
land, or any part thereof, that shall reserve to the grantor 
herein, his heirs and assigns, as royalty, less than one-
eighth of all of the oil and gas produced and saved from 

3 In the majority opinion there is the statement, "We assume—
and the assumption presupposes that none of the parties here are 
actuated by ulterior motives—that in seeking cancellation, the land-
owner did not intend to serve his oWn interest to the detriment of 
royalty holders."
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said land and this covenant shall be deemed a covenant 
running with the land. 

"It is -the intention of the parties hereto that the 
grantee herein, her heirs, or assigns, shall be entitled to 
receive hereunder 5/113 of all oil and/or gas run to the 
credit of the royalty interest reserved under and by vir-
tue of any oil and gas mining lease now in force and effect 
covering said land, and under any oil and gas mining 
lease hereafter executed covering said land; or any part 
thereof ; and in any event the grantee herein, her heirs 
or assigns, shall be deeMed the owner of and shall be 
entitled to receive 5/904 part of all oil and gas produced 
and saved from said land, or any part thereof." 

Except as to the interest conveyed, each of the other 
nonparticipating royalty deeds executed by McWilliams 
contains language identical to that copied above ; and I 
maintain that the plain . language of the nonparticipating 
royalty deed makes the majority holding indefensible. I 
point out : 

(1)—Clearly, the parties to the nonparticipating roy-
alty deed intended that McWilliams should have the un-
restricted right to again lease the land for the production 
of oil and gas after the termination of the existing lease. 
If Hunt bad voluntarily released the oil and gas lease on 
the west 40 acres, McWilliams could have executed a new 
lease without consulting the nonparticipating royalty 
bolder. • Why, then, is it necessary for McWilliams to 
bring in these nonparticipating royalty holders in his suit 
to obtain a cancellation from Hunt, when if Hunt bad 
voluntarily surrendered, McWilliams could have leased 
without consulting the nonparticipating royalty holders '? 

-(2) At the time the nonparticipating royalty deeds 
were executed in this case, it was well known to all in-
formed persons that a portion of .an oil and gas lease 
covering lands in Arkansas could be forfeited for non-
development. 4 Such forfeiture is not self-executing but 
must be effected by a decree in Chancery. If a part of 
an entire tract could be forfeited for nondevelopment of 

4 See cases cited in Footnote No. 2, supra.
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such part, then by no process of reasoning can I see 
why one royalty bolder cannot declare his part free of a 
lease without being required to bring in all of the other 
royalty holders. 

(3)—I submit that if the bolder of a nonparticipating 
royalty deed is a necessary party to a suit to cancel a 
pre-existing lease—as tbe majority holds—then the same 
reasoning carried to its logical conclusion would mean 
that the holder of a nonparticipating royalty deed is an 
essential party to sign a new oil and gas lease on the 
premises. I don't believe the majority of the Court will 
ever go that far. It would certainly be revolutionary in 
the oil business for a person holding such an instrument 
as the one here copied to have to be consulted about the 
execution of a lease, when the very instrument under 
which be claims, says tbat he has no right to be con-
sulted. 

The majority opinion cites five cases but only one 
of these is a case involving a nonparticipating _royalty 
deed. That case is Calcote v. Texas Pacific Coal and 
Oil Co., 157 Fed. 2d 216, 167 A. L. R. 413, and is an 
opinion from the Circuit Court of Appeals of the Fifth 
Circuit. The full text of the nonparticipating royalty 
deed there involved is not contained in the opinion. But 
at all events, the zealousness, with which Federal Courts 
watch the matter of diversity of citizenship and indis-
pensable parties, is well known ; and that opinion from 
a Federal Court in another Circuit should not be seized 
upon as sufficient justification to change the contractural 
rights between parties as stated in the instrument under 
which they claim. A recent case not cited by the majority, 
and apparently opposed to the. Calcote case, is that of 
Superior Oil Co. v. Stanolind Oil Co., 230 S. W. 2d 346. 
It was decided by the Eastland Texas Court of Civil Ap-
peals, and a AVrit of error was granted by the Supreme 
Court of Texas on January 10, 1951 (148 Texas 648). 

The crux of the whole question in the case at bar is 
whether the rights of the grantor and grantee in a non-
participating royalty deed are to be determined by the 
clear language of the said instrument.


