872 Yamravs v. ContinanTan O Co. [218

Yarraus v. CoxTINeNTAL Ot COMPANY.
4-9448 _ 239 S. W. 2d 594
Opinion delivered May 7, 1951.
Rehearing denied June 11, 1951,

1. APPEAL AND ERROR—DIRECTED VERDICT.—In determining the cor-
rectness of the trial court’s action in directing a verdict, the
evidence will be viewed in its most favorable light to the party
against whom the verdict is directed.

2.  PrINCIPAL AND AGENT.—The Bulk Station Commission Agreement
entered into by the parties by which appellant was to sell to —
retailers appellee’s products, created the relationship of principal
and agent imposing on appellant certain well defined duties and
obligations.

3. PRINCIPAL AND AGENT.—A fiduciary relationship exists between
principal and agent in respect to matters within the scope of the
agency. :

4. PRINCIPAL AND AGENT.—While it is the duty of an agent to further
his principal’s interests even at the expense of his own, no pre- :
sumption of fraud will arise against the agent unless it appears
that he has personal interests conflicting with those of his prin-
eipal. '

5. CONTRACTS—ORAL MODIFICATION.—While much of appellant’s tes-
timony concerning the oral modification of the contract to sell
and deliver appellee’s products to retailers is vague and conflict-
ing, it cannot-be said as a matter of law that a case was not
made for the jury.

Appeal from Pulaski Cireuit Court, Third Division;
J. Matchell Cockrill, Judge; reversed..

J. H. Carmichael, Jr., and Josh W. McHughes, for
appellant. '

Moore, Burrow, Chowwing & Mitchell, for appellee.
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Howr, J. December 15, 1942, a written ¢‘Bulk Station
Commission Agreement’’ was entered into between ap-
pellant and appellee, Continental Oil Company. .The
contract provided, in effect, that Yahraus would sell and
distribute appellee’s products to retail dealers, in De-
Queen and certain adjacent territory, and for such serv-
ice was to be compensated on a percentage of the sales
as provided in the agreement. Appellant had never
before sold oil and gas products. The contract was sub-
ject to termination by either party on ten days’ netice,
and contained no provision that either party should fur-
nish any equipment to retail dealers to induce the han-
dling of appellee’s products. However, it is conceded that
both parties did furnish certain dealers certain equip-
ment to induce the handling of appellee’s products.

The contract, among other things, contained the fol- -
lowing provisions: ‘‘Representative, for the considera-
tion hereinafter stated, agrees to take charge of plant
and stock of Conoco located at DeQueen. * * * Items
specified herein for commissions and expenses cover sole
reimbursement to Representative for services to be ren-
dered hereunder and expense of, operation of plant and
equipment and other expenses to be borne by Representa-
tive, and sole compensation to Representative for fur-
nishing equipment and furnishing services of any neces-
sary employees of Representative as herein provided.
* * % Unload tank cars and other cars and promptly
report the arrival, unloading and return of all cars con-
signed to above station of Comnoco. * * * Solicit orders
and make deliveries to the trade, take receipts from all
parties to whom deliveries are made, report the receipt,
delivery and shipment of stock according to instructions
from Conoco and satisfactorily account for all stocks

entrusted to him. * * *

“Taithfully transact the business in his charge and
make reports, all in accordance with this agreement and
instriictions from the Division Manager of Conoco at
Ponca City, Oklahoma. * * * Collect and remit promptly
for all sales made. Any credit sales made by Representa-
‘tive which have not been duly authorized by the credit
department of Conoco shall be at the sole risk of Repre-
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sentative {appellant) and he shall be liable to Comoco

for the payment of the amount of any and all such ac--
connts arigi‘ng out of anv such QQ]DQ’ ete. * * * Tn econ-
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sideration of the performance of this agreement by Rep-
resentative and subject to the provisions herein Conoco
will pay for said work and as commission and expense
certain commissions as listed in said agreement, * * *
‘Will furnish the necessary licenses (except auto and truck
licenses) to cover the business of Conoco, ete. * * * No
passenger other than an employee of Conoco, or of Rep-
resentative shall be carried on such automotive equip-
ment while engaged in and about Conoco’s business.’’

December 29, 1947, appellee terminated the contract
agreement with appellant, whereupon the present suit
was filed by appellant in which he alleged that the above

. contract had been orally modified since its execution to -
provide: ‘‘When the appellant (Yahraus) found a pros-
pective retailer in each and every instance he would take
the matter of supplying such equipment up with the
appellee and was instructed by the appellee that the
‘appellee would not furnish equipment to such prospec-
tive retail dealers and the appellee agreed with the appel-
lant for the appellant to furnish such equipment to said
dealers, and in consideration therefor the retail dealers
would become the individual customers of the appellant,”’
that appellee had breached the contract and sought dam-
ages which he alleged he had sustained by reason of
unlawful and fraudulent interference with his customers
causing them to breach their contracts with appellant,
for alleged confiscation and conversion of filling station
equipment owned by him and for punitive damages for
malicious, willful and unlawful confiscation and conver-
sion of appellant’s property.

~ Appellee answered with a general denial. ‘
At the close of all the testimony, the trial court gave

a peremptory instruction to the jury to return a verdict
for the appellee. This appeal followed.

The question presented is whether the court erred in
taking the case from the jury. In deciding this question,
we must determine whether there was substantial eyi-
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dence to support either of the following contentions of
appellant: ‘“That the Bulk Station Commission Agree-
ment was modified; that the appellee unlawfully inter-
fered with appellant’s customers, causing said customers
to breach their contracts with the appellant to his injury;
or that appellee converted appellant’s property to its own
use.”’ o '

We must also keep in mind our well established rule
that ““in determining on appeal the correctness of the
. trial court’s action in directing a verdict for either party,
the rule is to take that view of the evidence that is most
favorable to the party against whom the verdiet is
directed, and where there is any evidence tending to
establish an issue in favor of the party against whom the -
verdict is directed, it is error to take the case from the
jury.”” Barrentine v. The Henry Wrape Company, 120
Ark. 206, 179 S. W. 328.

The undisputed evidence shows that appellee and
appellant occupy the position of principal and agent,
respectively, under the written Bulk Station Commission
Agreement here in question. This relationship imposed
certain well defined duties and obligations on appellant.

““It is well settled that an agent is a fiduciary with
respect to the matters within the scope of his agency.
The very relation implies that the principal has reposed
some trust or confidence in the agent. Therefore, the
agent or employee is bound to the exercise of the utmost
good faith and loyalty toward his principal or employer.
He is duty bound not to act adversely to the interest of
his employer by serving or acquiring any private interest
of his own in antagonism or opposition thereto. His duty
is to act solely for the benefit of the principal in all mat-
ters connected with his agency. This is a rule of common
sense and honesty as well as of law. Any custom sub-
versive of this principle must be deemed to be unreason-
able, opposed to the policy of the law, and hence of no
effect. Indeed, it has been stated that in the usunal case,
it is the duty of the agent to further his principal’s inter-
ests even at the expense of his own in matters connected
with the agency. DBut no presumption of fraud will be
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deemed to arise against an agent unless it appears that

he has personal interests conflicting with those of the
vrineival.” 2 Am. Jur.. § 252. np ‘)nQ 204
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It is undisputed that appellant sold appellee’s prod-
ucts on a percentage commission basis. The more retail
dealers he induced or procured to sell Conoco produets,
* obviously the greater would be his earnings. There was
nothing in the contract to prevent either appellant, or
appellee, from furnishing any equipment to prospective
retail dealers to induce them to handle Conoco products.
‘Neither, however, was required under the contract to do
so. Appellant did furnish a number of dealers certain
equipment and when his contract was terminated all of
- this equipment, or its value, was returned to appellant.
It is undisputed, in fact, Yahraus readily admitted, that
‘his agreement with these retail dealers was ‘‘to buy Con-
_tinental products as long as he used my equipment’’ and
that they bought only Conoco products from appellant as -
Conoco’s auent “until T was checked out and wouldn’t
supply them any more.’’

But, as above indicated, appellant says he had an oral
agreement with the Oil Company, aside from the written
agreement, to the effect that should appellant furnish
certain equipment to dealers, then any such dealers were
to become appellant’s individual customers and not
Conoco’s.

On this point, appellant testified: ¢ Q. Before you
bought the equipment and put it in the station at W. H.
Lightfoot’s, known as Hillerest Service Station, did you
talk to the Contmental 0il Company? A. 1 talked to J. T.
Davis, District man. Q. What was that conversation?
A The same as with Boots (Dover). - Lcould get no credit
or Continental to furnish the equipment. In every case
they refused to furnish the equipment. I said I have this
man ready to go with me, if you don’t want to do it I
would like to do it and ‘rhey said if you want to do it your-
self go ahead, we won’t do it. * * *

“In each and every case, without any exception,
prior to the time I installed any equipment I first took it
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up with J. T. Davis, Continental Oil’s District supervisor,
and he said the Continental Oil Company would abso-
lutely refuse to install any equipment at any new account.
They didn’t want any account if they had to furnish any
equipment. I told Davis since I had taken up time try-
ing to get the account I would like to go ahead and furnish
the equipment myself and he said if you want to go ahead
and take that account on for your own and furnish equip-
ment well go ahead. Then I went back to the dealer and
told him I would furnish the equipment and install it
under one condition, that he buy all his petroleum prod-
ucts from me for at least a year and as long thereafter
as he used my equipment. * * *

Q. If T understand your theory of this case, what
your complaint is, you came to the conclusion if you went
out and got a new customer to handle Continental Oil
Company’s products under the provisions of this agree-
ment and you say to Continental the customer won’t sign
up unless you let him have a truck lift, two computing
tanks (pumps), this, that and the other and the company
said we don’t think it is profitable and we refuse to do
that and you would say I will and you went out and in-
stalled it, you conclude by virtue of that fact that that
party became your customer? A. Absolutely. Q. You
base that conclusion solely on that? A. If he promises
to buy Continental Products as long as he used my equip-
ment. Q. At the very time you did that you were attempt-
ing to carry out the provisions of this contract? A. Abso-
lutely.”’

While much of appellant’s testimony (all of which
we do not detail) appears to be somewhat conflicting and
vague, we are unable to say, as a matter of law, that a
case was not made for the jury.

Reversed and remanded.
Grrrrin Smrry, C.J., and Rosinsow, J., dissent.

Grirriv Smita, Chief Justice, dissenting. I would
affirm ‘the judgment. It is true that appellant under-
took to prove a subsequent oral contract, but when
pressed on cross-examination he invariably fell back upon
the agency agreement. Furthermore, his knowledge of
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the business in hand was sufficient to put any reasonable
person on notice that the so-called conversations with
Davis could not amount to company representations con-
stituting variants from the written contract. There was
no contradiction of testimony that any arrangements
made by Davis—conceding, for the sake of argument, that
the conversations occurred in circumstances where the
construction given by Yahraus could attach—would have
to be ratified by the home office. There are instances
(and this is one of them) where the testimony of an inter-
ested party is so vague, uncertain, contradictory, and al-
together unreliable, that a trial court is warranted in
finding that it is wanting in that substantial quality neces-
sary to sustain a verdict. I agree with Judge Cockrill
that the legal sufficiency of the evidence relied upon be-
came a judicial question, hence a verdict for the defend-
ant was properly instructed.




