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DORSEY V. STATE. 

4656	 240 S: W. 2d 30

Opinion delivered June 4, 1951. 

Rehearing denied July 2, 1951. 

1. CRIMINAL LAW—NAMES.—While appellant was charged under the 
name of "Dawson" all the proof shows he is the person intended 
to be charged. 

2. CRIMINAL LAw.—While the federal courts will consider whether the 
Congressional Act (18 U. S. C., § 505) requiring that a person 
arrested shall be immediately taken before a committing magistrate 
has been violated, all courts will take into consideration whether 
there has been a violation of the 14th and 5th Amendments to the 
Constitution of the U, S. providing that no person shall be coin-
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pelled to be a witness against himself, nor be deprived of life, liberty 
or property without due process of law. 

3. CRIMINAL LAW—INSTRUCTIONS.—There was no error in refusing to 
give an instruction reading: "If you find there was no agreement 
between appellant and S to murder C and you further find that 
appellant did not aid or abet or assist S in shooting C appellant 
would not be responsible for the murder of C," since the ground 
was covered in instruction No. 3 given at the instance of appellant. 

4. CRIMINAL LAW.—Courts are not required to give a multiplicity of 
instructions stating the law in various ways. 

5. CRIMINAL LAW.—There is no distinction between one who aids, 
abets or assists and the one who actually fired the shot that re-
sulted in a homicide. 

6. CRIMINAL LAW.—The case was submitted to the jury under instruc-
tions that correctly covered every phase thereof and no error is 
found in any of them. 

7. CONFESSIONS.—Appellant's confession was properly admitted in 
evidence though he was under arrest when it was made and had 
not been carried before a magistrate. 

8. CRIMINAL LAW.—The jury could have found that since appellant 
and S were riding in the rear seat of the automobile handcuffed to 
each other, S could , not have secured the officer's gun and killed 
C without appellant's cooperation, and the evidence is sufficient 
to support the verdict of guilty. 

9. CRIMINAL LAW—SELECTING JURORS.—The mere fact of inequality 
of the number selected from each race does not of itself show dis-
crimination in selection of jurors. 

10. CRIMINAL LAW—SELECTION OF JurtoRs.—Jurymen should be selected 
as individuals on the basis of individual qualifications and not as 
members of a race, and there is no showing that the sheriff selected 
the veniremen on any other basis. 

11. CRIMINAL LAW—DISCRIMINATION.—The burden of showing that 
there was purposeful discrimination against appellant in summon-
ing 37 white and 3 colored veniremen from whom to select a jury 
to try appellant was on him. 

Appeal from Phillips Circuit Court; Elmo Taylor, 
Judge ; affirmed. 

Coates cO.Lear, for appellant. 
Ike Murry, Attorney General and Jeff Duty, Assist-

ant Attorney General, for appellee. 
ROBINSON, J. On the 2nd day of August, 1950, the 

appellant Peter Dorsey and one, Aubrey Smith, stole a 
cow and calf in St. Francis County, and brought the
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stolen animals to the stockyards in North Little Rock in 
ail attempt to sell them, arriving there about 7 a. m., 
August 3rd. While at the stockyards Dorsey and Smith 
aroused suspicion and were arrested by Pulaski County 
officers, who notified St. Francis County officers that the 
men were being held. Between 4 and 5 p. m., on August 

• 3rd, Otis Tatum and Ray Campbell, Deputy Sheriffs of 
St. Francis County, arrived in Little Rock to return the 
prisoners, Dorsey and Smith, to St. Francis County. 

After Tatum and Campbell obtained custody of Dor-
sey and Smith, they started their return journey and 
stopped at a roadside restaurant, at which time the pris-
oners were left alone in the automobile fOr about 30 min-
utes. The officers then returned to the car, Tatum taking 
the driver's seat and Campbell occupying the front seat 
to Tatum's right. Dorsey and Smith, the prisoners, occu-
pied the rear seat, Dorsey sitting to the right of Smith. 
Dorsey's left wrist was handcuffed to Smith's right 
wrist. The officers, Tatum and Campbell, each had a 
pistol in a scabbard on his right bip. When they reached 
a point about a mile east of Wheatley, in St. Francis 
County, the two prisoners simultaneously grabbed for the 
officers' pistols. Officer Campbell managed to get hold of 
Dorsey's wrist, thereby preventing Dorsey from imme-
diately obtaining Campbell's gun. Smith obtained 
Tatum's pistol without difficulty and shot Tatum in the 
shoulder and in the fade. The second shot that hit Tatum 
was the one that struck him in the face and be was thereby 
rendered unconscious. Campbell was shot twice, once in 
the head and once in the back, and killed instantly. Tatum 
recovered from his wounds with the exception of being 
partially paralyzed. After the officers were shot tbe two 
prisoners fled. They managed to remove the handcuffs, 
but were captured the next day. 

The Prosecuting Attorney, in separate Informations, 
charged Peter Dorsey and Aubrey Smith with murder in 
the first degree. Dorsey was charged under the name 
of "Dawson," but all the proof shows he is the person 
intended to be charged. Ark. Stats., § 43-1013 ; Daniels 
v. State, 186 Ark. 255, 53 S. W. 2d 231 ; Bridges v. State, 
122 Ark. 391, 183 S. W. 962.
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Both defendants filed a petition for a change of 
venue which was granted, the cases being transferred -to 
Phillips County for trial. Smith was tried first, convicted 
and sentenced to death. Smith v. State, 218 Ark. 725, 
238 S. W. 2d 639: Then Dorsey was tried, convicted and 
sentenced to death, from which conviction and sentence 
comes this appeal. 

The Information charging the defendant with mur-
der was filed by the Prosecuting Attorney in Circuit 
Court on the 7th day of August, and at that time the 
court made an order that the defendant be given a mental 
examination by the doctors at the State Hospital in Little 
Rock. The defendant was, therefore, transferred to the 
Pulaski County jail in Little Rock. On the following day, 
the 8th of August, the defendant Made a statement to 
Ben Kent and W. T. Bolling, members of the Arkansas 
State Police Department. This statement was admitted 
in evidence over the objection of the defendant, it being 
the contention of appellant Dorsey that the statement 
was not admissible because it was obtained by the officers 
while tbe defendant was in custody without a warrant 
and prior to being taken before a magistrate. Also, in 
appellant's brief it is argued that the statement was given 
as the result of a horrible and unmerciful beating admin-
istered to defendant, but there is no evidence in the rec-
ord, including the testimony of the. defendant, to support 
this argument. The defendant testified that he was mis-
treated at the time he was arrested for stealing the cattle, 
but does not claim that he made the statement in regard 
to the killing of Officer Campbell due to any abuse suf-
fered by him when under arrest in connection •ith the 
larceny of the cow and calf. The only thing said by the 
defendant in his testimony given at the trial from which 
it might be inferred that he was threatened at the tinie 
he gave his statement in regard to the homicide was that, 
after he was removed from the Pulaski County .jail to the 
State Police headquarters where his statement was given, 
one of the officers pulled,off his coat and said he wanted 
the defendant to tell the truth, the implication being that 
the removal of his coat by the officer constituted a threat. 
But, it must be .remembered that this was on August 8th
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in Little Rock, Arkansas. It would only be natural, under 
summer weather conditions, for the officer to remove his 
coat at the first opportunity. It is not claimed that the 
officers taking the statement did or said anything else 
whatever that could be construed as a threat of physical 
abuse or psychological coercion. 

The . principal contention on the part of appellant 
with reference to the statement is that it was obtained 
prior to his being taken before a magistrate. In this con-
nection the appellant mainly yelies on decisions of the 
Federal Courts. So far as the law of this State is con-
cerned, the case of State v. Browning, 206 Ark. 791, 178 
S. W. 2d 77, held adversely to appellanrs contention. 
The Browning case was followed in Palmer v. State, 213 
Ark. 956, 214 S. W. 2d 372, in.which certiorari was denied 
by the United States Supreme Court, 336 U. S. 921, 69 
S. Ct. 639, 93 L. Ed. 1083. 

Aside from the issue of whether a confession is freely 
and voluntarily made, which is passed upon by the jury 
and trial court, but subject to review by the appellate 
courts, Ashcraft v. Tenn., 332 U. S. 143, 64 .S. Ct. 921, 88 
L. Ed. 1192, the Federal Courts will take into considera-
tion whether there has been a violation of the Act of Con-
gress providing : "It shall be the duty of the marshal, 
his deputy, or other officer, who may arrest a person 
charged with any crime or offense to take the defendant 
before the nearest U. S. Commissioner or the nearest 
judicial officer having jurisdiction under existing laws 
for a bearing, commitment, or taking of bail." 18 U. S. 
C. 595 ; also, 5 U. S. C. 300a, which requires that the 
person arrested shall be immediately taken before a com-
mitting magistrate. All courts will take into considera-
tion whether there has been a violation of tbe 14th Amend-
ment to the Constitution of the United States or the 
guarantees of the 5th Amendment that no person shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty or property with-
out due process of law. 

McNabb v. United States, 318 U. S. 332, 63 S. Ct. 608, 
87 L. Ed. 819, and Shaw v. United States, 335 U. S. 410,
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69 S. Ct. 170, 93 L. Ed. 100, turned on the question of 
whether the , defendant's rights had been protected in 
accordance with the Federal Statutes and Rules of Crim-
inal procedure in tbe Federal Courts, and not on the con-
stitutional question. The case of Watts v • Ind., 338 U. S. 
49, 69 S. Ct. 1347, 93 L. Ed. 1801, was decided on the con-
stitutional question. There it was held that the trial court 
erred in admitting a confession obtained in a manner 
which bears no resemblance to the facts in the case at bar. 

In the case of United States AT. Mitchell, 322 U. S. 68, 
64 S. Ct. 896, 88 L. Ed. 1140, the court said: "We are 
dealing with the admissibility of evidence- in criminal 
trials in the Federal Courts. Review by this court of 
State convictions presents a very different situation, con-
fined as it is within very narrow limits. Our sole author-
ity is to ascertain whether that which a state court per-
mitted violated the basic safeguards of the 14th Amend-

, ment. Therefore, in cases coming from the state courts 
in matters of this sort, we are concerned solely with 
determining whether a confession is the result of torture, 
physical or psychological, and not the offspring of rea-
soned choice." 

In the case at bar it is not claimed by the defendant 
that he confessed to anything against his interest because 
of torture, physical or psychological. In fact, there is 
very little difference between the statement introduced 
in evidence, as having been given to the officers, and the 
oral testimony of the defendant given at the trial. He 
claims that some things he told the officers were not put 
into the statement, and denies that he told the officers 
there was any plan between him and Smith to overpower 
the officers. He does not testify that he was. forced to say 
that there was such a plan. He merely denies making the 
statement. The State's case did not hinge on any state-
ment obtained from the defendant, and never at any time, 
was the defendant held for the purpose of wringing a con-
fession from him. When the defendant was arrested 
subsequent to the killing, he had the murdered officer 
Campbell's pistol in his possession. It was known at the 
time that he participated in the killing and three days
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after he was captured, and before he made any statement, 
he was formally charged with murder. 

In United States v. Mitchell, supra, the court said the 
detention for the purpose of illegally extracting evidence 
from an accused, and the successful extraction of such 
inculpatory statements by continuous questioning for 
long hours under psychological pressure were the deci-
sive features in the McNabb case, which led the court to 
rule that a conviction on such evidence could not stand. 
Here, the defendant does not say that any inculpatory 
statements, differing from his testimony given at the 
trial, were obtained from him by any means. He simply 
denies that be made any such statements. 

Defendant requested the following instruction: "If 
you find there was no agreement between Aubrey Smith 
and Peter Dorsey to murder Ray Campbell and you fur-
ther find that Peter Dorsey did not aid or abet or assist 
Aubrey Smith in shooting Ray Campbell, then Peter Dor-
sey would not be responsible for the murder of Ray 
Campbell." The court is not required to give a multi-
plicity of instructions stating the law in various ways, 
and the court gave instruction No. 3 requested by the 
defendant, which is as follows : 

"The court- instructs the jury that the mere fact of 
one person being present at the time the shooting oc-
curred, and the further fact that he followed along after 
tbe party doing the shooting, will not of itself be sufficient 
to convict the party following of aiding and abetting in 
the shooting, but before you can find that the defendant 
Peter Dorsey was aiding and abetting in the shooting, 
you must find that he was acting in concert with Aubrey 
Smith and actually participated in the shooting." In-
struction No. 3 given as requested by the defendant was 
more favorable to him than he was entitled to under the 
law.

In the case of Boone .v. State, 176 Ark. 1003, 5 S. W. 
2d 322, it was said : "The general rule is that where 
persons combine to do an unlawful thing, if the act of one 
proceeding according to the common plan terminates in
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a criminal result, though not the particular result meant, 
all are liable." 

Section 41-119, Ark. Stats., provides : "An accessory 
is he who stands by, aids, abets or assists, or who not 
being present, aiding, abetting or assisting, hath advised 
and encouraged the perpetration of the crime." 

Section 41418, Ark. Stats., provides : " The distinc-
tion between principals and accessories before the fact is 
hereby abolished, and all accessories before the fact shall 
be deemed principals and punished as such. In any case 
of felony, when the evidence justifies, one indicted as 
principal may be convicted as an accessory after the fact ; 
if indicted as accessory after the fact, he may be convicted 
as prinCipal." 

There is no distinction between one who aids, abets 
or assists and the one who actually fired the shots. Burns 
v. State, 197 Ark. 918, 125 S. W. 2d 463. 

The appellant contends that the court erred in refus-
ing to give other instructions requested by the defendant. 
We have carefully examined the instructions. Every 
phase of the law involved was given to the jury, and no 
error was committed in the giving of any instruction on 
the part of the State, or the refusal to give any instruc-
tions requested by the defendant. 

Defendant moved for a directed verdict claiming that 
the so-called confession is inadmissible, and that if ruled 
out there is not sufficient evidence to support the verdict. 
In the first place, the statement designated as a confes-
sion was admissible as has been heretofore pointed out. 
In the second place, the evidence would be sufficient to 
sustain a conviction if the confession had been ruled out. 
The jury could have found that Smith, whose right wrist 
was handcuffed to Dorsey's left wrist, could -not have 
grabbed Officer Tatum's pistol from its bolster, shot 
Tatum twice, and shot Officer Campbell twice without the 
aid of Dorsey. In fact, the evidence is that Dorsey was 
attempting to get Officer CamIpbell's pistol at the time 
Campbell was killed. Thus, Campbell was prevented by 
Dorsey from defending himself. The motion for a di-
rected verdict was properly overruled.
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The appellant, a Negro, filed a motion to quash the 
jury panel on the ground that there had been discrimina-
tion against the Negro race in selection of the jury panel 
because due regard had not been given to the proportion 
of Negro electors in Phillips County. Subsequent to the 
selection of the jury, the motion was renewed ; both mo-
tions were overruled by the trial court. 

The entire jury panel selected by the jury Commis-
sioners was excused by the court because the veniremen 
were disqualified by reason of having served as jurors 
in the Smith case, supra, or were in the courtroom and 
heard the testimony in the case. The sheriff summoned 
37 white and 3 Negro veniremen. In connection with 
appellant's "Motion to Quash the Panel," the court said: 

"It is agreed by and between counsel for both sides 
in this case that the regular panel of petit jurors selected 
by the regular jury commissioners for the fall term, 1950, 
of the fall term of the Phillips County, Arkansas, Circuit 
Court were disqualified and that the court directed the 
sheriff of the county to summon forty (40) special venire-
men from which to select a jury to try the defendant; 
that the sheriff has selected forty (40) qualified electors 
from the total qualified electors of Phillips County, both 
white and Negro, and has filed said list with the clerk 
of this court ; that the sheriff has selected only three (3) 
Negro qualified electors and thirty-seven (37) white qual-
ified electors ; that according to the present list of quali-
fied electors of Phillips County, Arkansas, there are 5,144 
white electors and 2,616 Negro electors ; that commenc-
ing approximately ten years ago the jury commissioners 
of Phillips County, Arkansas, have for each term of tbe 
court, in selecting the jurors to serve, have generally 
named one or two Negro electors to serve on the regular 
panel, with the exception of one year when three were 
named. It is further agreed by and between counsel for 
the State and counsel for the defendant that the figures 
in the records of the Phillips County Collector 's office 
showing the number of white electors and Negro electors 
for each of the last preceding ten years, ending with 1950, 
are correct, and may be included in this record as the
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correct number of electors, white and Negro, for said 
period of time. 

"It is also agreed that the witness, C. E. Mayer, 
called to testify on a similar motion in the case of State 
of Arkansas v. Aubrey Smith, on the 20th day of Novem-
ber, 1950, if present would testify to the same facts as 
testified to by him in that case and that his testimony 
in that case may be incorporated herein as a part of this 
record." 

In support of the "Motion to Quash" appellant cites 
Ballcird v. United States, 329 U. S. 187, 67 S. Ct. 261, 91 
L. Ed. 181. In that case the Court held that "the pur-
pOseful and systematic exclusion of women from the 
panel was a departure from the scheme of jury , selection 
which Congtess had adopted." 

The case at bar was in Phillips County on a change 
of venue, which had been granted on motion of the de-
fendant. There is no showing that the Sheriff of Phil-
lips County, who summoned all the veniremen in this 
case, had systematically excluded Negroes from being 
selected for jury service. In fact, there is no showing 
that the Sheriff ever selected a jury panel previous to 
the one in question, or that he systematically excluded 
or included anyone on account of being a member of any 
geographical, political, racial, religious, or economic 
group. The defendant did not choose to call the sheriff 
as a witness and prove just how he selected the venire-
men, or question him in regard to whether he excluded 
or included anyone on account of his race. The mere 
fact of inequality of the number selected does not of itself 
show discrimination. Smith v. State, 218 Ark. 725, 238 
S. W. 2d 639 ; Akins v. Texas, 325 U. S. 398, 65 S. Ct. 1276, 
89 L. Ed. 1692 ; Washington v. State, 213 Ark. 218, 210 
S. W. 2d 307 ; Zimmerman v. Maryland, 335 U. S. 870, 
69 S. Ct. 161, 93 L. Ed. 414, cites tbe Akins case. Also, 
the Akins case was cited with approval in the case of 
Cassell v. Texas, 339 U. S. 282, 70 S. Ct. 629, 94 L. Ed. 
839, in which case Mr. Justice BEEP, speaking for the 
court, said:
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"Jurymen should be selected as individuals, on the 
basis of individual qualifications and not as members of 
a race." There is no showing in this record that the 
sheriff selected the veniremen on any other basis. 

The Constitution requires a fair jury without regard 
to race. Proportional racial limitation is forbidden and an 
accused is entitled to have charges against him consid-
ered by a jury in the selection of which no one has been 
included or excluded because of race. 

The burden of showing facts which permit an infer-
ence of purposeful limitation is on the defendant. Martin 
v. Texas, 200 U. S. 316, 26 S. Ct. 338, 50 L. Ed. 497. 

It would not be proper for the court to instruct the 
sheriff to summon so many of one race and so many of 
another for there must not be inclusion or exclusion be-
cause of race. § 43-1904, Ark. Stats. provides : 

"When the panel is exhausted, the court shall order 
the sheriff to summon bystanders, to at least twice the 
number necessary to complete the jury, whose names 
shall be placed in the box and drawn, and such jurors 
shall be sworn, examined and disposed of in the same 
manner as is provided for drawing, examining and dis-
posing of the regular panel. If the jury is still incom-
plete, the bystanders shall again be summoned to twice 
the number necessary to complete the jury, who shall, 
in like manner, be drawn, sworn and disposed of, and 
the mode herein provided shall be continued until the 
jury is completed." 

The regular panel was exhausted by reason of hav-
ing been disqualified by the trial of the Smith case. Pur-
suant to the Statute, the court ordered the sheriff to 
summon 40 veniremen. There is no showing as to the 
reason 37 white and 3 Negro veniremen weie summoned, 
and there is no showing that the sheriff employed a 
systematic course of action in selecting fewer Negro than 
white veniremen for jury service. We cannot assume that 
the sheriff did not do his duty, which was to summon 40 
qualified electors, regardless of race.
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In addition to examining the points argued in appel-
lant's brief, we have explored the record searching for 
errors. .Finding none, the judgment is affirmed.


