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Service Fire Insurance CompaNy v. PAYNE. .
4-9388 ° , 236'S. W. 2d 1020
Opin‘ion delivered February 12, 1951.
Rehearing denied March 26, 1951.

1. INSURANCE.—The provisions of a policy stating that the policy
shall not apply while the automobile insured is subject to bail-
ment, lease, conditional sale, or mortgage and that notice to an
agent of the company shall not effect a waiver of these provisions
nor estop the company from asserting its rights under the policy
are valid and binding unless waived. '

2. INSURANCE—FORFEITURES.—Forfeitures are not favored in law
a:nd courts are prompt to seize any circumstance that indicates
an election to waive a forfeiture or an agreement to do so on
which the party has relied and acted.

3. INSURANCE—FORFEITURES—ESTOPPEL.—An insurance company is
estopped to insist on a forfeiture where, by its conduct or course
of action, it has led the insured to believe that his insurance will
not be forfeited by conforming to the course indicated.

4. INSURANCE—WAIVER.—A provision in a poliey providing that the
terms thereof shall not be waived except by endorsement issued .
to form part of the policy may be waived orally.
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5. INSURANCE—WAIVER—VERDICTS.—The question whether the pro-
visions of the policy under whi_ch a forfeiture might be declared
has been waived is concluded by the verdict of the jury.

6. APPEAL AND ERROR.—There was, under the circumstances, no error
in instructing the jury that it could not return a verdict for
appellee for more than $2,850.

Appeal from Washington Circuit Court; Maupin
Cummings, Judge; affirmed.

John Wm. Murphy, G. T. Sullins and Rex W. Per-
kins, for appellant.

James R. Hale and C’ourtney‘C.‘Crouch, for appel-
lee. :
Horr, J. A jury awarded appellee, J. C. Payne,
$2,850 resulting from the destruction of appellee’s truck
by fire. Insurance was carried on the truck by appel-
lant, Service Fire Insurance Company.

From the judgment is this appeal.

For reversal, appellant contends that ‘‘appellee,
Payne, on three separate occasions breached the terms’
of his insurance contract which rendered the policy in-
- operative in that: in July of 1948 he borrowed $1,200 on
the insured vehicle from the First National Bank in
Springdale, Arkansas, and executed a second mortgage
on the truck.

“‘In January or February of 194_9 he sold a one-half
interest in the truck to one John Shastid. In July of
1949 he sold out his entire interest to John Shastid.”’

The evidence, when stated in its most favorable light
to appellee, as we must do, was to the following effect:
May 14, 1948, appellee purchased a White truck, with
trailer attached, from Schmieding Bros., Springdale. A
part of the purchase price was financed by Universal
CIT. Credit Corporation (hereinafter referred to as
C.IT.) through its F't. Smith office. Harvey Mixon was
manager in charge of that office. C.LT. required that
the truck be insured by appellant, company, and both
the financing and insurance coverage were handled and
controlled by C.IT. The application form used in this
connection was a combination application for financing
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and insurance. It was prepared in Schmieding Bros.’
office by Harvey Mixou and Sehmieding and the appli-
cation form used was furnished by C.I.'T. Appellee had
nothing to do with procuring the insurance on the truck.
He paid all premiums through Schmieding Bros. and
C.I.T. ) ‘

Shortly after the policy was issued, in February,
1949, appellee sold, under a verbal agreement a half in-
terest in the truck to John Shastid, but before making
the sale, appellee discussed the matter fully with Ray
Purrier, manager of Schmieding Bros.’ office, and had
Purrier take it up with Harvey Mixon, manager of C.I.T.
in Ft. Smith. C.LT. made no objection to the sale to
Shastid, demanding only that appellee remain bound on
the ¢“C.LT. paper.”’

In July, 1949, appellee made a conditional sale of his
remaining interest in the truck to Shastid, retaining title
until paid, but Shastid has not paid appellee anything on
this other half interest. ; ‘

In July, 1948, appellee with H. C. Schmieding as
co-maker or surety, borrowed money from a Springdale
Bank and as security gave a mortgage on the truck in
question.

Appellee dealt with C.LT. and Schmieding Bros.
only in procuring the insurance and paying the
premiums.

Appellant contends that appellee breached the fol-
lowing provisions (which we designate as (a) and (b)
respectively) in the policy and therefore is not entitled
to . recover anything on the policy:

(a) ““This policy does not apply under any of the
- coverages, while the automobile is subject to any bail-
ment lease, conditional sale, mortgage or other encum-
brance not specifically declared and desecribed in this
policy.”’

(b) ¢‘Notice to any agent or knowledgé possessed
by any agent or by any other person shall not effect a
waiver or a change in any part of this policy or estop
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the company from asserting any right under the terms
of this policy; nor shall. the telms of this policy be
‘waived or changed except by end01 sement 1ssued to form
a part of this pohcy ”

These provisions of the policy are valid and bind-
ing unless waived by appellant This question of waiver
was submitted to the jury, under proper instructions,
and we hold that there was substantial evidence pre-
sented to warrant the jury in finding that there was a
waiver by appellant. :

The policy here was so written that it was made pay-
able to appellee, the pu10hase1 (msuled) and C.LT. It
contained this provision: (¢) ‘‘The insured under this
policy is the above named Purchaser/Insured, the Dealer
who endorsed. or assigned the Purchaser’s obligation,
and Universal C.IT. Credit Corporation or any affili-
ated or subsidiary company thereof; any loss hereunder
shall be payable to the above as their interests may
appear.’’

Appellant, insurance company, and C.L.T., on all the
evidence here presented, were, in effect, so closely con-
nected and related to the entue tlanqachon both par-
ticipating, as to be parties to it from the beomnmg

‘“ ‘Forfeitures are not favored in law,’ and ‘courts
are always prompt to seize hold of any circumstances
that indicate an election to waive a forfeiture, or an
agreement to do so, on which the party has 1ehed and
acted. Any agr eement declaration, or course of action
on the part of an insurance company which leads a party
insured honestly to believe that, by conformity thereto,
a forfeiture of his policy will not be incurred, followed
by due conformity on his part, will estop, and ought to
estop, the company from insisting on a forfeiture, though
1t might be claimed under the express letter of the con-
tract.” ’  dmerican Life Association v. Vaden, 164 Ark.
75, 261 S. W. 320.

The rule is stated in 45 C. J. S., Insurance, § 704,
p. 671, in this language: ‘‘A waiver arises from acts,
"~ words, or conduct on the part of the insurer, done or
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spoken with knowledge of a breach of condition, which
amount to a recognition of the policy as a valid, exist-
ing, and continuing contract, or which are inconsistent
with an intent to declare a forfeiture, or which are such
‘as reasonably to imply a purpose not to insist on a for-
feiture.”” (Citing Home Life & Accident Co. v. Scheuer,
162 Ark. 600, 2568 S. W. 648.)

A fair inference, we think, would have warranted a
finding by the jury that appellant, insurance company,
had knowledge of the conditional sale of the truck, as
well as the mortgage to the bank, thr ouOh the knowledge
thereof of C.I.T. and H. C. Schmieding.

We attach significance to the fact (apparently not
disputed) that following the almost complete destruc-
tion of appellee’s truck by fire, appellant’s insurance
adjuster took charge of what remained of the truck and
appellant paid C.I.T. (one of the insured in the policy)
$1,400, the balance due it from appellee, but refused to
pay the other insured (appellee) auythmo Just why
appellant should treat the policy as valid in so far as
C.I.T. was concerned and void as to appellee, is seem-
ingly unexplained.

The rule is well settled that although the pohcy,
as above indicated, provided that no waiver of the terms
of the policy could be effective ‘‘except by endorsement
issued to form a part of this policy,’’ such provision may
be waived orally.

We said in Connecticut Fire Insurance Compcmy V.
Boydston, 173 Ark. 437,293 S. W. 730: ¢‘It is the settled
law of this State that any condition inserted in a policy
for the benefit of the insurer may be waived by it, and’
that an insurance agent authorized to waive a forfeiture
in a policy may do so orally, though the policy provides
that the waiver must be indorsed on the policy.”” (Citing
a number of cases.) '

In the recent case of Southern Farmers Mutual In-
surance Company v. Garrett, 212 Ark. 577, 206 S. W. 2d
463, which involved a provision in an insurance policy
- identical with section (a) above, we said: ‘‘The ques-
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tion pr esented by this record is whether there had been
a waiver and the verdict of the jury is COIIChlblVe of this
issue of fact..

‘“These provisions of the policy, if waived at all,

.were waived by the president of the company. Havmo
been inserted for the benefit and protection of the com-
pany, they may be waived by it. The Chapter on Insur-
- ance, West Digest of Arkansas Reports, §§ 375-6, cites
a number of our cases to the effect that such provisions.
may be waived, and having been waived as found by the
jury, the pohcy was in force when the collision
oceurred.’’ : :

We have not overlooked appellant’s contention that
the trial court erred in instructing the jury that it could
‘not return a verdict for appellee for more than $2,850.
We hold that there was no prejudicial error in so in-
structing the jury, in the circumstances.

As above indicated, appellee was the owner of the
truck, appellant had issued the policy to him and C.L.T.
as the insureds, damage to the truck had occurred,-and
appellee was entitled to sue and recover the amount of .
the. damage. In his complaint, appellee asked damages
for hlmself in the amount of $2,850 and for $1,400 for
the use and benefit of C.IT. Since C.I.T. had already
been paid, the appellant could not have been prejudiced
by the instruction which limited appellee’s verdict to
$2,850.

Finding no error, the judgment is affirmed.




