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1. IMPROVEMENT DISTRICTS—POWER TO TAX.—Where the drainage dis-
trict was created and a tax in the amount of $943,274.75 including
bonds, interest and 10% for unforeseen contingencies amounting
to 98.35% of the total assessed benefits was levied, the power to
tax had not been exhausted.

2. IMPROVEMENT DISTRICTS—INTEREST.—Since the bonds bore interest
until paid, the interest on the bonds until paid can be added to the
cost of the improvement, plus the 10% for unforeseen contin-
gencies, before it may be said that the power to tax has been ex-
hausted. Ark. Stats. (1947), §§ 21-540, 21-542 and 21-554. )

3. IMPROVEMENT DISTRICTS—POWER TO TAX.—Since the evidence shows
that the tax levied amounts to only 93.35% of the assessed benefits,




260 GreER, TrUsTEE v. BLockEer, RECEIVER. [218

thére remains an amount equal to 6.65% of the assessed benefits
plus interest in some amount and the District cannot claim that
its power to tax has been exhausted. Ark. Stats., § 21-550.

4, IMPROVEMENT DISTRICTS—INTEREST.—Bonds drawing interest hav-
ing been issued and sold and all the assets of the district pledged
for their payment, an act passed thereafter could not defeat the
interest while obligations based on the collectibility of such inter-
est were outstanding. Act 285 of 1941.

5. LIMITATIONS OF ACTIONS—ON BONDS AND INTEREST.—Since appellee
in each annual report filed by him, except the 1949 report, rec-
ognized the validity of the bonds and interest as legal obligations,
limitations had not run against actions thereon.

6. IMPROVEMENT DISTRICTS—INTEREST—J USTICIABLE I1SSUE.—Only
when a property holder makes plea of limitations in a suit against
him to collect interest will there be a justiciable issue presented on
the plea of limitations.

Appeal from Miller Chancery Court; 4. P. Steel,
Chanecellor ; reversed.

A. F. Triplett and A. F. House, for appellant.

Quinn & Williams, Atchley & Vance, and Shaver,
Stewart & Jones, for appellee.

Ep. . McFapnix, Justice. This litigation is an ef-
fort by bondholders of a drainage district to collect unpaid
bonds and interest. McKinney Bayou Drainage District
of Miller County, containing approximately 31,893 acres,
was organized by order of the County Court on May 4,
1923, under the provisions of the General Drainage Law,
as now found in § 21-501, et seq., Ark. Stats. The assess-
ment of benefits, totaling $1,045,246' was confirmed by
order of the County Court on August 21, 1923.

The cost of the improvement, as reflected by the rec-
ords of the District, was $450,000. To pay such cost the
Commissioners of the District, at a meeting on January
14, 1924, adopted a resolution® for the issuance of bonds

1In a proceeding not here questioned, the benefits were reduced
on a few tracts prior to the issuance of the bonds, so that the ultimate
total of assessed benefits probably became $1,028,425. With this
explanation, we find it more convenient to refer to the ber}efits as
%$1,045,246.00” since such figure appears throughout the briefs,

2 The resolution of the Commissioners reads in part:

“On motion duly seconded and unanimously carried, it was re-
solved that in order to pay for the proposed drainage improvement in
said District it will be necessary to issue bonds in the sum of $450,000
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totaling $450,000, to be dated January 1, 1924, and bear’
interest at 514 per cent per annum, with interest payable
semi-annually, and the first bond to be due August 1, 1928,
and the others serially annually thereafter. Accordingly,
on January 14, 1924, the County Court of Miller County
duly entered an order levying and assessing a tax of
$943,274.75 on the benefits, to pay the bond issue and in-
terest thereon, the Court order reading in part:

“It is further considered, ordered and adjudged that
the said tax hereinbefore assessed shall be divided into in-
stallments, and that the said installments shall be due and
payable as follows: For the year 1924 TFive and Forty-
Three Hundredths (5.43%) per centum of the assessed
benefits, producing for the said year 1924 the sum of
Fifty-Six Thousand Seven Hundred Fifty-Six and 85,100
Dollars ($56,756.85) ; for each of the years 1925 and 1926
Two and Six-Tenths (2.6%) per centum of the assessed
benefits, producing for each of said years 1925 and 1926
the sum of Twenty-Seven Thousand, One Hundred
Seventy-Six and 39,100 Dollars ($27,176.39) ; and for each
of the years 1927 to 1948, inclusive, Three and Seventy-
Six Hundredths (3.76%) per centum of the assessed

which, with ten per centum added for unforeseen contingencies, amounts
to $495,000; that the County Court of Miller County, Arkansas, be
called upon to enter upon its records an order providing that there
shall be assessed upon the real property, including the lands, railroads’
and tramroads within said District and declared to be benefitted by
said improvements, a tax amounting to the sum of $943,274.75, being
the amount of the principal and interest on said bonds plus ten per
centum for contingencies, the interest on said bonds being at the rate
of five and one-half per centum per annum, payable semi-annually.

“That the total cost of said improvement is greater than should be
levied and collected in a single year, and that said tax, when assessed,
be divided, as is required by law, into annual installments, and that
there be collected for the following years installments of said tax suf-
ficient to produce the following amounts: .

, “For the year 1924, five and forty-three hundredths (5.43%) per
centum of the assessed benefits, producing for said year 1924 the sum
of $56,756.85; and

“For each of the years 1925 and 1926 two and six-tenths (2.6%)
per centum of the assessed benefits, producing for each of said years
1925 and 1926 the sum of $27,176.39;

“For each of the years 1927 to 1948 inclusive three and seventy-
six hundredths (3.76% ) per centum of the assessed benefits, producing
$39,301.25 for each of said years 1927 to 1948 inclusive.

“Said collections to be credited first upon the interest accruing
upon said levy of the assessment of benefits.”
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benefits producing for each of said years the sum of
Thirty-Nine Thousand, Three Hundred One and 25/100
Dollars ($39,301.25) ; which collections shall be eredited
first upon the interest aceruing upon the said levy.”’

It will be observed that this Court order levied a tax
of $943,274.75 which was 93.35 per cent of the total assessed
benefits of $1,045,246. If every property holder had paid
the annual installment when due, $943,274.75 would have
been collected by 1948; and such amount, as calculated in
1924, would have been sufficient:

(a) To pay the 514 per cent interest promptly when
due on each outstanding bond;

(b) To pay the $450,000 bonds promptly as due; and

(¢) To provide 10 per cent of the total of said bonds
and interest for unforeseen contingencies. The bonds and
interest were seeured by pledge or mortgage to the Trustee
of ¢“. . . all uncollected assessments levied by the
County Court upon the real property, public roads, rail-
roads and tramroads in said Distriet, together with ail
assessments that may hereafter be levied thereon, 2

On August 6, 1928, (five days after the maturity of
Bond No. 1 of the District) the Commissioners of the
MecKinney Bayou Drainage District filed a petition in the
Miller Chancery Court, praying that a Receiver be ap-
pointed for the District in order to prevent a multiplicity
of suits by the bondholders. The petition alleged, inter
alia, that the District should have collected by August 1,
1928, a total of $150,410.88, but in fact had collected only
$119,748.43 ; that due to delinquencies in collection the Dis-
trict was unable to meet its maturing bonds, and interest.
C. M. Blocker was appointed Receiver of the District on
August 7, 1928, and took charge of the drainage system
and all assets of the District, and has continued as such
Receiver up to this date. ’

During the entire course of the receivership annual
reports have been rendered, listing all items of receipts
and disbursements, and the total of outstanding and un-
paid bonds and interest. As to the correctness of the




ARK, ] Greer, TrRusTEE v. BLoCKER, RECEIVER. 263

figures in these annual reports, no question is presented.
Each such report was approved by the Chancery Court
without objection, save the one filed for the annual period
ending July 31, 1949.* Tn that report the Receiver stated:
that under the County Court order of January 14, 1924,
taxes were to be collected through 1948; that he had so
collected the taxes and some property holders had paid in
full the entire twenty-five annual installments; that other
property holders had defaulted and the District held title
to approximately 13,000 acres of land purchased at the
foreclosure sales for delinquent assessments; that there
were no more taxes to be collected under the 1924 levying
order; that he had only $18,282.47 on hand in cash, to-
gether with the title to 13,000 acres of land, and the un-
foreclosed delinquencies for 1947 and 1948 assessments;*
and that the unpaid bonds of the District are $175,772.08
and the unpaid interest on the bonds is $132,380, making
a total of unpaid bonds and interest of $308,152.08. The
Receiver asked directions of the Chancery Court and, in
effect, sought permission to be allowed to distribute the
lands and the money on hand to the Bondholders pro rata,
and thereby close the receivership and liquidate the Dis-
trict. The 1949 report precipitated this litigation.

The Trustee® for the Bondholders, together with par-
ties holding the greater portion of all the outstanding
bonds, filed pleadings in the Chancery Court, naming as
defendants the Receiver, Blocker, and also ten Land-
owners in the District as a group to represent and defend
- for all the Landowners.® The pleadings of the Trustee
and the Bondholders alleged : that all the assessed bene-
fits had not been levied— i. e., only 93.35 per cent had been
levied by the County Court order; that the assessment of
benefits bore interest, as provided by Act 177 of 1913 and
Act 467 of 1919; that the Chancery Court should direct
the Receiver to apply to the County Court for a levying

3 One subsequent repoft is still pending.

4In the oral argument before this Court, it was stated by all par-
ties that these delinquencies had now been foreclosed.

5 The original Trustee had resigned, and J. Ripley Greer became
the substitute Trustee. His capacity, as such, is not questioned.

6 The sufficiency of such number to make a representative defense
for all is not questioned. :
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order on the bhalance of the unused henefits and on the
interest of the benefits; and that the Receiver, from col-
lections so made, should pay the outstanding bonds and
interest thereon.

The Receiver, by his answer, presented these issues :

(1) That either by cash, or by taking of property,
he had collected all the twenty-five annual installments
of tax that had been levied and the power to tax had been
exhausted; and

(2) That interest on the benefits was calculated and
- included in the assessed benefits and cannot be again col-
lected.

" The defendant Landowners adopted the Receiver’s
defenses and also presented these additional issues:

(3) That 6.65 per cent of the original assessed bene-
fits is all that could possibly remain due on the assessed
benefits on any tract of land;

(4) Thatthe Bondholders’Tight to recover on bonds
and interest is limited (by § 37-209, Ark. Stats.) to those
bonds which became due within five years before the filing
of the Bondholders’ petition in this case (which date was
November 2, 1949) ;

(5) That-the right to collect any deferred install-
ment of interest on the benefits is limited by § 20-1128,
Ark. Stats.) to the interest due within three years before
the filing of suit therefor; and

(6) That ‘“the Receiver . . . holds . . . more
than 10,000 acres of land . . . bought . . . inat
foreclosure . . . for delinquent taxes . . . and
said lands should be ordered sold . . . prior

to any additional levy of taxes 2

A trial in the Chancery Court resulted in an opinion
by the Chancellor, stating in part:

¢“. . . that in the place of asking for an addi-
tional levy which would result in another forfeiture of
the 13,000 acres of land and an additional debt to be later
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retaxed, . . . it is the duty of the bondholders to
take the assets of the Distriet and take such remedy as
they desire or may be entitled to under the law to dis-
pose of the assets and pay their debt.”’

The decree of the Chancery Court, pursuant to the
foregoing opinion, dismissed the pleadings of the Trustee
and the Bondholders; and they have appealed, being
here styled appellants. The Receiver, Blocker, and the
Landowners are here styled appellees. Fach of the said
six issues, made by the pleadings of the Receiver and the
Landowners, is presented here; and we will discuss and
decide such of the issues as require decision at this time.

L Adppellees’ Claim: ““ Power to Tax is Exhausted.”’
This is the Receiver’s first issue. The appellees quote
§ 21-542, Ark. Stats: ‘““The county court shall
enter . . . - anorder . . . | providing that there
'shall be assessed upon the real property of the distriet
a tax sufficient to pay the esimated cost of the improve-
ment with ten (10) per cent added for unforeseen con-
tingencies: . . . ’’ and urge that the italicized lan-
guage fixes the maximum of tax liability. Appellees
claim: that the proceeds of the $450,000 bond issue went
to pay the cost of the improvement ; that the full amount
of interest on that bond issue (as calculated at the time
of the levying order) was $407,522.50, making a total of
bond issue and interest of $857,522.50; that the 10 per
cent. of the last mentioned figure is $85,752.25; and that
the bond issue, together with interest to pay all bonds at
maturity thereof, and also with the 10 per cent. added
for unforeseen contingencies, was thus $943,274.75. This
last named figure—say the appellees—is the maximum
figure which the law—i. e., § 21-542, Ark. Stats., as
quoted—allows to be collected for the improvement.
‘Therefore, the appellees most earnestly urge that when
the County Court order of January 14, 1924, levied a tax
of $943,274.75 on the assessed benefits, such order ex-
hausted the power of the County Court to act; and that
the Landowners cannot be taxed anymore for the said
improvement. The Receiver’s brief states the appellees’
contention in this language:
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‘. The levy here is expressly shown to be the
amount necessary to pay the cost of the improvement,
with interest on the bonds of the Distriet, plus ten per
cent for unforeseen contingencies. The levy, literally and
completely, complies with the terms of the statute, being
in the amount provided by the statute; and is a com-
plete limitation upon the amount of assessments the
property shall pay for the improvement.’’ :

There is a clear fallacy in the appellees’ argument.
" The schedule of maturities of bonds, as made in 1924,
has not been fulfilled by the District, with the result
that the interest has continued to accrue on the unpaid
bonds. The Statute (§ 21-540) says: ‘. . . the in-
terest to acerue on account of the issuing of said bonds
shall not be construed as a part of (the cost of) con-
struetion . . .”> Since the bonds bore interest un-
til paid, the mterest on the bonds until paid can be added
to the cost of the improvement, plus the 10 per cent. for
unforeseen contingencies, before any question can arise
that ‘‘the power to tax has been exhausted.”’” In other
words, § 21-542, Ark. Stats., and the case of K. C. So. Ry.
Co.v. Road Imp. Dist. No. 6,139 Ark. 424, 215 S. W. 656,
217 S. W. 773, relied on by the appellees, afford them no -
support under the facts in this case.

The bonds herein were duly and leoally issued; and
the Statute, and also the bonds and mortgage to the Tlllb-
tee, have pledged all of the assets of the District to the
payment of the bonds and interest. Section 21-554, Ark.
Stats., says in part:

““All bonds issued by commissioners under the
- terms of this act (§§ 21-553—21-555) shall be secured by
a lien on all lands, railroads and tramroads in the dis-
trict, and the board of directors shall see to it that a tax
is levied annually, and eollected under the provisions of
this bill, so long as it may be necessary to pay any bond

issued or obligation contracted under its authority;
H

Also, §21 555 Ark. Stats., says:

““To the payment of both the principal and interest
of the bonds to be issued under the provisions of this act,
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the entire revenues of the district arising from any and
all sources, and all real estate, railroads and tramroads
subject to taxation in the district are by this act

pledged; . . .77 '
Each bond issued by the District recited:

““. . . For the faithful performance of all cove-

nants, recitals and stipulations herein contained, for the
proper application of the proceeds of the taxes hereto--
fore or hereafter levied, and for the faithful performance
in apt time and manner of every official act required
and neecssary to provide for the prompt payment of the
principal and interest of this bond, as the same matures,
the full faith, credit, assessment of benefits heretofore
or hereafter assesqed and all other resources of said
dr ainage district are hel eby irrevocably pledged.’’

Furthermore, the mortgage of the District to the Trustee
to secure the bond issue recites:

(X3

. the said McKinney Bayou Drainage Dis-

trict . . ., doth heerby pledge, assign, transfer, mort-

gage and set over to the said . . . Trustee, all uncol-

lected assessments levied by the County Court upon the

real property, public roads, railroads and tramroads in

said Distriet, together with all assesqments that may here-
after be levied thereon, . . .”’

Thus there is no escape from the conclusions: (a)
that the District has, by law and by fact, pledged all its
assets, as well as 1ts full faith and credit; and (b) that
the Statute allows the pledging of all the benefits and
interest thereon. It is admitted by the pleadings of the
Landowners, and clearly established by the evidence, that
the total taX levied to date is an amount equal to 93.35
per cent. of the assessed benefits; so unquestionably
there remains an amount equal to 6.65 per cent. of the
assessed benefits, plus also interest in some amount on
“the assessed benefits. With its full faith and credit
pledged, and with these assets remaining, the District
cannot claim that its power to tax has been exhausted.

- An enlightening case is that of Chicago Mill & Lum-
ber Co. v. Drainage District No. 17, 172" Ark. 1059, 291"
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S. W.810. In that case a large property holder, who had
paid taxes regularly, sought to enjoin the District from
obtaining an additional levy to pay bonds which had
defaulted because other property holders had failed to
promptly pay their taxes. The similarity between that
case and the case at bar is quite striking. We do not
now review it in detail, but we cite it as a case worthy
of study on the issue here discussed.

Finally, on this point, we consider § 21-550, Ark.
Stats., as applicable:

“If the tax first levied shall prove insufficient to
. . pay the bonds, both principal and interest, . .
the board shall . . . report the amount of the de-
ficiency . . . and the county court shall thereupon
make . . . further . . . levies ...”

Thus, we hold that the ‘‘power to tax’’ 'has not been
exhausted and that the Chancery Court should direct the
Receiver to proceed for the Board under § 21-550, Ark.
Stats.

II. Interest on Assessed Bemwefits. This is the sec-
on issue presented by the Receiver.  Act 279 of 1909—
commonly called ‘‘The Drainage District Act’’—did not
contain language sufficiently clear, so the Legislature
adopted Act 177 of 1913 which amended and supple-
mented the 1909 Aect, and provided in § 10:

““When assessments of benefits are made in drain-
age and other improvement distriets, the land owners
shall have the privilege of paying the same in full with-
_in thirty days after the assessment becomes final. But
all such assessments shall be made payable in instalments,
so that not more than twenty-five per cent shall be col-
lectible in any one year against the wishes of the land
owner, and in the event that any land owner avails him-
self of this indulgence, the deferred instalments of the
assessed benefits shall bear interest at the rate of six
per cent per annum, and shall be payable only in instal-
ments as levied. :

- ““The levy of the assessment may be made by way
of proportional amounts of the total assessed benefits,
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and interest need not be calculated until it is necessary
to do so to avoid e\ceedlng the total amount of benefits
and interest.”’

Then by Act 467 of 1919 the Legislature further pro-
vided :

“Where assessments of benefits have been made in

. drainage districts organized either under general or
special acts, the property owner shall have the right to
pay such assessments in full within sixty days after the
passage of this Act, but if he does not avail himself of
this privilege, the assessment of benefits shall bear in-
terest at the rate of six (6%) per cent per annum, and
shall be payable only in installments as levied. The
interest need not be computed until necessary to be sure
that the collections have not exceeded the total amount
of benefits and interest; or the mterest may be first

collected.”’

With the above quoted laws in effect, the McKinney
Bayou Drainage Distriect was organized in 1923 and
issued its bonds in 1924. The resolution of the District,
adopted on January 14, 1924, as previously copied, after
providing in detail for the percentage of money to be
collected each year, concludes with this language:

““Said collections to be credited first upon the in-
terest acerning upon said levy of the assessment of bene-
. fits.”

The levying order of the County Court, as previously
copied, likewise concludes with the words:

““. . . which colleetions shall be credited first upon
the interest aceruning upon the said levy.’’

Furthermore, when the Commissioners filed the peti-
tion for recewershlp of the McKinney Bayou Drainage
District in 1928, they prayed the Chancery Court that a
Receiver be appomted to collect the tax, with the ‘‘col-
lections of said tax to be credited first upon the interest
accruing upon said levy of the assessment of benefits”’,
That interest can be collected on assessed benefits in a
District like the one here involved is established by a
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long line of cases, of which the following are only a
few:™ Olwer v. thttaker 122 Ark. 291, 183 S. 'W. 201;
- Jones v. Fletcher, 132 Ark. 328, 200 S. VV 1034 ; Skzller%'
v. White River Levee District, 139 Ark. 4, 212 S. W. 90;
Pfeiffer v. Bertig, 141 Ark. 531, 217 S. W. 791 ; Summers
v. Cole, 144 Ark. 494, 223 S. W. 721; Phillips v. Tyronza
& St. Francis Road Imp. District, 145 Avrk. 487,224 S. W.
981; Chicago Ml & Lumber Co. v. Drainage District
No. 17, 172 Ark. 1059, 291 S. W. 810; Richey v. Long
Prairie Levee District, 203 Ark. 1, 155 S. W. 2d 582; and
Flat Bayou Drainage Dzsz‘mct V. Atkmson 217 Ark 575,
232 S. W. 2d 76.

The appellees seem to concede that it is legally
possible for benefits to bear interest; but claim that in
the case at bar the interest on the benefits was actually
included in the assessed benefits; and thereby the ap-
pellees seek to bring this case within the proviso found
by Aect 285 of 1941; and claim that they are entitled to
the benefits of the sa1d proviso in the 1941 Act. In the
case of Holthoff v. State Bank, 208 Ark, 307, 186 S. W.
2d 162, we discussed the 1941 Act i the last section of
that opinion where the same contention was made as
here.

We find no merit to appellees’ contention. In the
case at bar the assessors left no written memorial to the
effect that interest was included in the assessment of
benefits, and no one directly testified to such effect.
Rather, the entire defense is based on inferences to be
derived from calculations. An examination of the as-
sessed benefits on certain delinquent tracts of land, as
shown in the transcript, rather convineingly reveals that
the benefits were assessed on a ‘‘flat acreage basis’’
and not on any calculation of cost of improvement plus
interest on benefits: some tracts were assessed benefits
of $40 an acre, others at $50 an acre. From that part
of the list of assessments found in the transcript, we

TIt is true that some of these cases involve Districts organized
under Special Acts, but each of such Special Acts contained provisions
sufficiently similar to Act 177 of 1913 and Act 467 of 1919 as to make
the case worthy of citation on the point here at issue,.
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are impressed with thé fact that the benefits were
assessed on a ‘‘flat acreage basis”’.

But irrespective of the foregoing, a complete answer
to appellees’ contention is found in our holding in Holt-
hoff v. State Bank, supra, (frequently referred to as the
“Kersh Lake Case”) wherein we used the following
language in disposing of a contention similar to that
now made by appellees:

““We furthermore point out that the certificates of
indebtedness were issued by the district in 1919, and
some of them still remain unpaid. The 1919 Act allowed
interest. The 1941 Act could not defeat the interest
while obligations were outstanding based on the col-
lectibility of the interest. The Legislature in 1941 could
not pass an act that impaired the obligation of the con-
tract existing when the certificates were issued. In
Broadway- Ma,m Street Bridge District v. Mortgage Loan
& Insurance Agency, 195 Ark. 390, 112°S. W. 2d 648, we
said:

¢¢ ‘Interest of bondholders in assessments could not
be impaired without the consent of all of them.” To the
extent that the collection of interest on the benefits is
necessary to pay the outstanding indebtedness of the
district, the 1941 Aect could have no application.”’

I11. Limitations Against the Bonds and Interest.
'This is issue No. (4) of the Larndowners. They make
their contention in this language: ’

““All bonds matured on the first day of August,
1928 to 1948. Coupons, in the amount of $27.50 each,
matured.on the first day of February and the first day
of August of each year. The within suit was filed on
the 2d day of November, 1949.

¢‘Defendant landowners contend that all bonds and
coupons maturing five years prior to the filing of this
suit are barred by the statute of limitations, Ark. Stats.
§ 37-209, which provides:

¢ ¢Action on promissory notes, and other instru-
ments, not under seal, shall be commenced within 5 years
after the cause of action shall accrue, and not after.’ *’
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The Receiver, Blocker, did not plead Limitations.
Instead, his pleading asserted:

‘It is true that the Receiver has at all times recog-
nized the validity of all outstanding bonds issued by the
District and has not questioned their validity.’’

The quotation is true in every sense: because in each
annual report the Receiver listed as a debt of the Dis-
triet the total of bonds and interest outstanding; and
(save only the 1949 report here involved) the Chancery
Court approved each such report, thereby placing the
stamp of judicial approval on the continued acknowl-
edgment of the bonds and interest as legal and valid
obligations of the District.

Furthermore, in 1941 some of the Bondholders
‘intervened in the receivership proceedings and asked
that they have payment of their bonds and interest
coupons, some of which were past due since 1930. The
Chancery Court, in refusing to order preferential pay-
ment of said bonds and coupons, stated in the 1941
decree:

““That said bonds and interest coupons are the
legally issued and valid, subsisting and outstanding
obligations of said drainage district, payable and re-
ceivable by the Receiver of this court as other outstand-
ing bonds and interest coupons of said district.”’

Thus the Receiver, with the approval of the Chan-
very Court, has all along recognized the bonds and
interest coupons as valid, subsisting obligations. In the
case of Street Improvement District v. Mooney, 203 Ark.
745, 158 S. W. 2d 661, the Commissioners had filed
annual reports recognizing the validity of a certain
claim. Later, when the District sought to plead Limi-
tations against such claim, this Court denied the plea
since the recognition of the claim in each annual report
‘‘established a new period from which the statute- of
limitation began to run”’.  The holding in the reported
case is applicable here. McKinney Bayou Drainage Dis-
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trict, acting tlﬁ'ough its Receiver®—appointed by the
Chancery Court on the petition of the Commissioners
of the District—has, with Chancery Court approval,
regularly and annually up to and including 1948, acknowl-
edged all unpaid bonds and interest coupons as valid
debts of the District. The Landowners cannot plead
Limitations against the Bondholders, because the Stat-
ute has been tolled up to and 1nclud1ng the approval of
the 1948 report.

IV. Lumitations Agamst Collection of Interest om
Benefits. In their answer in the Chancery Court, the
Landowners stated as regards interest on benefits:

““That the right to collect deferred installments
aforesaid which becathe due more than three years prior
to the filing of the petition herein is barred by the pro-
visions of Ark. Stat. § 20-1128.”

By this pleading we understand that the Landowners
are claiming that if the County Court order of 1924
levied interest on the assessment of benefits, then all
such uncollected interest is barred which matured more
than three years prior to filing suit therefor. Such plea
poses the interesting question of the correct.formula for
computing interest on assessed benefits when the collec-
tion rate for each annual payment is less than six per
cent. Several different contentions could be stated and
argued;” but we need not discuss them in the case at bar
because they are not presented as justiciable issues. This
is a proceeding in which the Bondholders and Trustee
petitioned the Chancery Court to instruct the Receiver
to apply to the County Court for an order of collection.

3In Gossett v. Fordyce Lumber Co., 181 Ark. 848, 28 S. W. 2d 57,
we said: “So it will be seen that the Receiver, for the time being,
steps into the shoes of the Board of Commissioners and acts for it.”

> 9 Attention is called to the following cases as being some that bear
on the calculation of interest on assessed benefits in some instances:
Oliver v. Whittaker, 122 Ark. 291, 183 S. W. 201; Jones v. F'letcher, 132
Ark. 328, 200 S. W. 1034; Skillern v. W hite River Levee District, 189
Ark. 4, 212 S. W. 90; Pfeszerv Bertig, 141 Ark. 531, 217 S. W, 791;
Summers V. Cole, 144 Ark. 494, 223 S. W. 721; thllzps v. Tyronza &
St. Francis Road Imp. District, 145 Ark. 487, 224 S. W. 981; Chicago
Ml & Lumber Co. V. Drmnage District No. 17, 172 Ark. 1059 291 S.
W. 810; K. C. Ry. Co. V. Road District, 139 Ark 424, 217 S. W 773;
and Rwhey v, Long Prairie Levee Dwtmct 203 Ark. 1, 155 S. W. 2d 582.
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When a property holder makes the plea of Limitations
in a suit against him to collect such interest, there will
be a justiciable issue before us on such plea of Limita-
tions.

CONCLUSION

There remain for consideration only issues No. 3 and
No. 6 presented by the Landowners: these relate to the
6.65 per cent. of uncollected benefits and the disposition
of the lands held by the Receiver; and they blend into the
points already discussed. Since there are uncollected
benefits and some interest thereon the Chancery Court
should direct the Receiver to apply to the County Court
for an order of collection; and the County Court may
make the collection rate per annum at such a figure or
percentage and over such period of years as may be
deemed wise and best. Also the Chancery Court should
_ direct the Receiver to ascertain and report the wise way
to dispose of the lands on hand, so that the most money
may be realized therefrom: in short, the Chancery Court
should direct the Receiver to undertake the liquidation of
the debts of the District in accordance with this opinion.

The decree of the Chancery Court is reversed and the
cause 1s remanded with directions to enter a decree and
to proceed in accordance with this opinion.

Justice Georae Ross Smrra not participating.




