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BLACK V. STATE. 

4622	 227 S. W. 2d 629

Opinion delivered March 9, 1950. 

1. MANDAMUS—SANITY OF CONVICT UNDER DEATH SENTENCE—DUTY OF 
PRISON SUPERINTENDENT.—Under Ark. Statutes, § 43-2622, a prison 
superintendent who has cause to believe that a condemned man 
is insane, should summon a jury and conduct an inquest as the 
law directs. When insanity has been suggested on behalf of the 
prisoner, and in response. to such suggestion the superintendent 
has made careful inquiry, with personal observations, and in con-
sequence is convinced that there is no reason for believing that 
insanity exists, then the exercise of official discretion in refusing 
to cause the jury to be empaneled will not be coerced by mandamus ; 
and, in the case at bar, Circuit Court correctly dismissed the 
petition. 

2. EXTRAORDINARY REMEDIES—WRIT OF ERROR CORAM NOBIS.—Where 
the relief sought by a prisoner under sentence of death is of an 
extraordinary character and the process by which it is obtained 
involves judicial discretion, a burden rests upon the petitioner to 
show that if the alleged error of fact affecting validity of the 
judgment [in the case at bar] had been known to the trial court or 
jury, there could have been no conviction; but in circumstances 
such as those presented here, showing that prior to trial psychi-
atrists examined the accused and pronounced him sane, and where 
reasonable diligence would have disclosed all of the things now 
urged as grouhds for relief,—in such cases permission to apply to 
the trial court for a writ of error coram nobis will be denied.
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Appeal from Jefferson Circuit Court ; T. G. Parham, 
Judge ; affirmed. 

Petition for Authority to Petition Pulaski Circuit 
Court for Writ of Error Coram Nobis. Dismissed. 

Joe W. McCoy and W.H. Glover, for appellant. 
PER CURIAM. Two matters have been presented on 

behalf of Thomas Edwin Black, whose death sentence, 
unless stayed, will be carried out Friday. One is an ap-
peal from the action of the Jefferson Circuit Court in 
refusing, by mandamus, to require Superintendent Lee 
Henslee of the Arkansas Penitenitary to empanel a jury 
to inquire into the sanity of the petitioner.' The second 
pleading is a petition to this Court for permission to ask. 
the Pulaski Circuit Court for a writ of error coram nobis. 
With each transaction there is a prayer that the execution 
be stayed. 

In appealing from the Jefferson Circuit Court judg-
ment a bill of exceptions was not tendered, nor was any 
part of the record presented other than a certified copy 
of the judgment. This was sufficient to confer jurisdic-
tion. Diminution of the record was suggested, resulting 
in certiorari. Tbe Clerk of the Jefferson Circuit Court 
has supplied the deficiencie g, including an approved bill 
of exceptions. These have been examined by the Judges 
of this Court. We agre-e with Judge PARHAM that the 
only issue in Jefferson County was • wbether Superin-
tendent Henslee abused his discretion when be found that 
tbere was no factual basis for the suggestion of insanity. 

The effort to procure a new trial through use of the 
writ of error coram nobis assumes as a matter of fact that 
Black was insane at the time of conviction, insane at the 
time the crime was committed, and that he bad been 
insane for many years. The method of proving these 
allegations would be through what is claimed to be newly 
discovered evidence,—evidence of conduct it is now 
claimed .points conclusively to insanity periodically recur-
ring, with temporary loss of memory and forgetfulness. 

Ark. Stats., § 43-2622. See Howell V. Kineannon, 181 Ark. 58, 24 
S. W. 2d 953; Howell V. Todhunter, 181 Ark. 250, 25 S. W. 2d 21 ; Shank 
v. Todhunter, 189 Ark. 881, 75 S. W. 2d 382.
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At the trial resulting in Black's conviction the Court 
had before it a report made by psychiatrists attached to 
State Hospital. It showed that the accused had been sent 
to the Hospital for mental observation. The findings 
were that Black was without psychosis. When tried, the 
defendant testified in his own behalf. 

An examination of the record brought up for review 
fails•to establish the mental deficiency urged in extenua-
tion; nor would the so-called new evidence it is now con-
tended would throw light on conduct and the accused's 
condition close, in point of - time, to the murder, be suffi-
cient to overcome the defendant's own explanation.of how 
the killing occurred. 

From a careful review of all of the record (which 
reached this Court Thursday morning—and which was 
considered by the Judges who .read from the transcript 
aloud, in relay ), we have concluded that the appeal is 
without substantial merit and that the judgment should 
be affirmed. 

We are also agreed that the showing made in the 
proceedings preliminary to a request for retrial is not 
sufficient, under our decisions and the law, to justify 
ffirmative action. 

A competent jury, a skilled trial judge, and efficient 
defense counsel, were participants in the judicial pro-
ceedings resulting in Black's conviction. On appeal to 
this Court the opinion, written by Mr. Justice FRANK G. 
SMITH, reviewed in detail all of the allegations of error. 
Tbe judgment was unanimously affirmed. Four ener-
getic members of the bar, still giving to their client that 
full measure of service-devotion that fidelity to the pro-
fession and belief in the justness of their cause provoked, 
took the cause to the United States Supreme Court, 
where certiorari was denied. 

We are agreed that the defendant has had every 
legal right to which the law entitles him, and that the 
record is without error.	- 

The judgment of Jefferson Circuit Court is affirmed. 
We also dismiss the petition for leave to apply to 
Pulaski Circuit - Court for writ of error coram nobis.
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Mr. Justice DUNAWAY disqualified and did not par-
ticipate in the consideration or determination of either 
of the causes.


