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1. HUSBAND AND WIFE—SEPARATION AGREEMENTS.—The validity and
legal effect of property settlements between husband and wife on
separation must be determined by the law of the state where made
and the acts occurred which it is insisted abrogated the agreement.

9. HUSBAND AND WIFE—SEPARATION AGREEMENTS.—The separation
agreement and property settlement entered into in the State of
California will be given effect in this state unless opposed to the
public policy of this state. '

3. HUSBAND AND WIFE.—In California separation agreements includ-
ing property settlements between estranged spouses are valid and
enforceable, unless procured through fraud or undue influence on
the part of the husband.

4. T USBAND AND WIFE—SEPARATION AGREEMENTS—EFFECT OF RECON-
CILIATION.—While subsequent reconciliation operates to avoid an
agreement for separation, at least, as to all features remaining
executory, the reconciliation must be permanent and be followed
by cohabitation.

5. HUSBAND AND WIFE—SEPARATION AGREEMENTS.—Subsequent recon-
ciliation and resumption of marital relations has the effect of
avoiding the separation agreement only so far as it establishes
an intention to do so. .

6. CONTRACTS—EXECUTED.—When the transfer of the property was
mutually effected in accordance with the agreement, the contract
was completely executed.

=

HUSBAND AND WIFE—SEPARATION AGREEMENTS.—The evidence is
insufficient to establish an intention of the parties on resumption
of marital relations to abrogate the separation agreement which
provided that it should be binding between the parties in spite of
any future cohabitation.

8. Dower.—Since appellee had, under the separation agreement, re-
ceived more than one-half of the community property, she is not
entitled to take dower in the remainder on the theory that resump-
tion of marital relations had the effect of abrogating the separation
agreement.

Appeal from Carroll Probate Court, Western Dis-
trict; John K. Butt, Judge; reversed.

C. A. Fuller, for appellant.
Festus 0. Butt, for appellee.
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Du~xaway, J. Whether the widow of Silas Weather-
man, deceased, is entitled to dower in his estate is the’
question for decision on this appeal. '

Silas Weatherman died in April, 1948, while a resi-
dent of Carroll County, Avkansas. His last will and
testament was duly admitted to probate and appellant,
Dick Simpson, was appointed administrator with the will
annexed. In his will Weatherman made this provision
for his wife: 4

“SECOND: To my wife, Louisa Weatherman, I
give the sum of Five Dollars, being in full for all in-
terest in my estate, she and I having heretofore made
former financial settlement wherein she received all that
portion of my estate which she was then, or would here-
after become entitled to.”’

The remaining provisions of the will are not ma-
terial to this appeal.

Appellee, Louisa Weatherman, filed a Petition of
Intervention renouncing any claim under the will, claim-
ing a widow’s share of the estate. The Administrator
answered, setting up as a defense to her claim for dower,
a property settlement made between Weatherman and
his wife in California on February 9, 1937.

At the time this property settlement was made
there ‘was pending in the Superior Court of Orange
County, California, a suit for separate maintenance and
property settlement filed by appellee. Under the terms
of the property settlement agreement she was to receive
property of the approximate value of $30,000, which was
more than half of all their community property. The
agreement is a lengthy document, prepared by counsel
for the parties, only the pertinent parts of which will
be set out.

In the following paragraphs quoted from the agree-
ment ‘‘party of the first part’’ refers to ‘Weatherman,
and ““party of the second part’’ to his wife:

‘“WHEREAS, it is the mutual desire of the parties
to this agreement to make a permanent, complete and
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final adjustment of all of their property and legal rights
of every and any nature whatsoever.

“NOW, THEREFORE, it is hereby contracted and
agreed by and between the parties hereto as follows,
to-wit:

‘(1) The party of the second part, for and in con-
sideration of the covenants and agreements hereinafter
contained, does by these presents absolutely and forever
relinquish, release, surrender, quit claims, transfer,
grants and convey to the party of the first part all the
right, title and interest she may now have as a joint
tenant, tenant in common or otherwise, and any and
all right, title and interest she may now have or here-
after acquire as the wife of the party of the first part
in and to all that certain real and personal property de-
seribed as follows, to-wit:

“(3) And it is further expressly contracted and
agreed that neither party hereto may, can or will in any
manner or way contest or oppose the probate of the
other’s will whether heretofore or hereafter made or
interfere with the other, their heirs or assigns in the
exercise of the rights of property herein stipulated and
agreed to.

“(4) . . . and said second party does hereby
specifically waive and relinquish any and all right to a
probate homestead, out of the estate of the said first
party or any other homestead whatsoever.

¢(7) And it is further covenanted and agreed that
upon the execution of this agreement and the consum-
mation thereof by the delivery of the personal property
hereinbefore enumerated, that this agreement shall be,
and is, a complete and final adjustment of all the prop-
erty and legal rights of the parties hereto, and neither
party shall, or will hereafter make any other or fur-
ther claim than herein stipulated and agreed to.

“(8) It is further understood and agreed that a
reconciliation between the parties hereto, or future co-
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habitation between the parties hereto shall not impair
and effect any of the terms and conditions of this con-
tract, but that this contract shall be and become per-
manent and binding on the parties hereto in spite of any
future .cohabitation between the parties.”’. "

In accordance with the provisions of the agreement
the property specified was conveyed by the parties to
each other. Subsequently, Weatherman lived at the
family residence in Buena Park, California, from 1937
until 1944, except for periods when he was hospitalized
in the Santa Fe Railroad Hospital. There was testi-
mony, including that of the two grown Weatherman
~ sons, that Mr. and Mrs. Weatherman ate at the same
table and lived together as man and wife. It was testi-
fied that Weatherman paid his wife $30 per month for
board. The testimony of one of the sons was that his
father agreed to make such payments for board but
did not in fact do so.

In 1944 Weatherman returned to his old home in
Arkansas where he lived until his death. There was
some testimony that his wife would not permit him to
come back home. One of the sons admitted that his
father had written for his personal effects, all of which
were then sent to him in Arkansas. There was no fur-
ther communication between Silas Weatherman and his
family during his lifetime.

Appellee’s claim to dower is based upon the conten-
tion that the property settlement agreement was abro-
gated by the subsequent resumption of marital relations
-and cohabitation of the parties. The validity and legal
effect of this agreement are determined by the law of
California, where the contract was made and the acts
occurred which it is argued abrogated the agreement.
We will give effect to the contract in accordance with the
law of California unless it is opposed to the public policy
of this state. ' :

It is well settled in California that separation agree-
ments, including property settlements, between estranged
spouses are valid and enforceable. Such contracts are,
however, always subject to judicial serutiny to determine
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whether they were procured through undue influence or
fraud on the part of the husband. See Auclair v. Auclair,
72 Cal. App. 2d 791, 165 Pac. 2d 527. A distinction is
recognized between executed and executory features of
such agreements in determining whether a resumption of
marital rvelations abrogates the contract made by the
parties. The effect of subsequent cohabitation is dis-
cussed in the case of Whitlow v. Durst, Cal. Dist. Court
of Appeal, 121 Pac. 2d 810, at page 812:

“The general rule governing the situation is thus
stated in 9 Cal. Jur., § 165, pages 827 and 828: ‘Subse-
quent reconciliation coupled with cohabitation in pur-
suance thereof operates to avoid an agreement for
separation, at-least, as to all features remaining execu-
tory. The law attaches such consequence upon the theory
that the consideration for the deed has failed, inasmuch
as the maintenance of the wife thereupon becomes obliga-
tory upon the husband. But to avoid a contract of sepa-
ration, the reconciliation must be permanent and be fol-
‘lowed by cohabitation. It must be a reconciliation that
restores the former relations of the parties. Mere copu-
lation without occupying the same habitation and dwell-
ing there as husband and wife is by no means sufficient
to sustain such a conclusion.’

““ Another statement of the rule is found in 30 C. J.,
§ 847, page 1066: ‘Strictly speaking, a contract of sepa-
ration is annulled and avoided, not solely, or necessarily
as a matter of law, by a subsequent reconciliation, co-
habitation, or resumption of the marital relation, but
rather by the intentional renunciation of the agreement
which the reconciliation and resumption of the marital
relation sometimes evidences. Subsequent cohabitation
has the effect of avoiding the contract so far, and only
so far, as it establishes an intention to renounce the
agreement.” ”’

In the case of Bengochea v. Bengochea, 94 Cal. App.
647, 271 Pac. 760, it was argued, as here, that a property
settlement was abrogated by the fact of the spouses re-
suming marital relations. After pointing out that the
wife had received the agreed share of property and had




ARK.] S1MPsoN, ADMINISTRATOR v. WEATHERMAN. 689

not sought to rescind the agreement after the reconcilia-
tion, the court held that the cohabitation of the parties
did not of itself abrogate the settlement.

Appellee cites several cases from California where
separation agreements were held to have been cancelled
by resumption of marital relations by the husband and
wife. In all of these cases, however, the courts found
that there was a definite oral agreement to cancel the
previous written agreement; or that the acts of the par-
ties showed an intent to abrogate the executory features
of the contracts, such as an agreement to live apart and
to pay sums monthly for maintenance. The California
authorities are discussed in the light of this distinection
in Mundt v. Conn. General Life Ins. Co., 35 Cal. App. 2d
416, 95 Pac. 2d 966.

The agreement in the case at bar contained no pro-
vision whatever that the parties were to live apart or
that the settlement was made in contemplation of that.
It simply recited that because of ‘‘unhappy differences’’
they desired to make a full and final settlement of their
property rights. When the transfer of the agreed prop-
erty was mutually effected, the contract was completely
executed. There remained no executory features to be
abrogated. We do not think the evidence establishes
any intent by the parties to abrogate the settlement
agreement which contained the paragraph above quoted
specifically providing that future cohabitation would not
have that effect. It follows that the widow is not entitled
to dower if the California contract is enforceable here.

The leading case in Arkansas on sepération agree-
ments is Carter v. Younger, 112 Avk. 483, 166 S. W. 547.
There we said at page 489:

““Where the parties to a valid separation agreement
afterward come together, and live together as husband
_and wife, where their conduct toward each other is such
that no other reasonable conclusion can be indulged than
that they had set aside or abrogated their agreement of
separation, then such agreement should be held as an-
nulled by the parties to it, and their marital rights deter-
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mined accordingly.’”’ The rule that whether a reconcilia-
tion operates to annul the provisions of .a separation
agreement depends upon the intent of the parties as
shown by their acts was reaffirmed in Sherman v. Sher-
man, 159 Ark. 364, 252 S. W. 27.

Enforcement of the California contract in this case
would not be at variance with the announced rules of law
in this state. We therefore hold that appellee has mno
rights in the estate of the deceased except under the will. -
The judgment is.accordingly reversed and the cause
dismissed. '




