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1. ADVERSE POSSESSION.—Where the record title to land is in the

defendant the burden rests on the plaintiff to sustain his claim
of adverse possession by preponderance of the evidence.
ADVERSE POSSESSION.—Appellants living on an adjoining lot to
appellee had a survey of their lot made which resulted in a find-
ing that the driveway to appellee’s garage was some few feet
over on appellants’ land; but appellee discharged the burden
resting upon him by showing that the driveway had been used
by him and his predecessors in title for more than seven years.
APPEAL AND ERROR.—The greater weight of the evidence supports
the conclusion that the owners of the two lots and their tenants
have established the division line as claimed by appellee by ac-
quiescence and occupation according to such line for many years.
BOUNDARIES—AGREED BOUNDARIES.—An agreement to establish the
boundary line between the parties may be inferred from long-
continued occupation and acquiescence according to such line.

Appeal from Washington Chancery Court; John K.

Butt, Chancellor; affirmed.
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Mixor W. MiLLwee, Justice. Appellants and appel-
lees own and reside on adjoining residential lots in the -
‘City of Fayetteville. Appellants’ lot lies immediately
north of the lot of appellee and cach of the lots is de-
seribed in the respective deeds of the parties as being
50 feet wide and 194 feet long facing west on Hill Street.

In July, 1948, appellants, without notice to appellee,
caused a survey to be made of their property. Accord-
ing to the survey a driveway used by appellee to enter
his garage from Hill Street encroached about 41% or 5
feet upon appellants’ lot. Appellant began construction
of a rock wall along the west end of the line established
by the survey and appellee instituted this suit to enjoin
construction of the wall and to quiet title to the driveway
which he alleged had been acquired by adverse posses-
sion and by an agreed boundary through recognition by
the parties and their predecessors in title for a period
much longer than seven years.

Appellants’ answer denied the allegations of the
complaint and asserted that appellee’s use of the drive-
way was permissive. The answer also prayed that a
temporary restraining order issued by the court be dis-
solved and for damages in the sum of $500. Trial re-
sulted in a decree for appellee and the temporary re-
straining order was made permanent. The court found
that a fence between appellee’s lot and the adjacent
owner on the south had been recognized for many years
as the true line between the two properties and that
appellee and his predecessor in title had held adverse
possession of a parcel extending 50 feet north from said
fence and including the driveway in question for more
than seven years; that adjoining owners for a long num-
ber of years had acquiesced in a boundary line hetween
the lots of appellants and appellee marked by the north
line of appellee’s driveway; and that appellee was en-
titled to the free and unobstructed use of said driveway.

Appellants question the sufficiency of the evidence
to sustain the decree and contend that appellee failed
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to meet the burden of Y roof 1\,\“‘“\.,\1 to establish either

an easement by advelse possession or an agreed
boundary line between the properties.

The parties purchased their lots in 1945. Prior to
that time the houses on said lots had been occupied for
many years by tenants of the 1espect1ve owners. The
evidence on behalf of appeliee discloses that there is a
garage and driveway on the north side of appellee’s lot
and also on the north side of appellants’ lot used by
each owner of the respective lots or their tenants for
more than seven years. W. M. Armstrong owned the lot
now owned by appellee for at least 15 years prior to 1936.
His widow testified that those residing on the property
had used the driveway for the past 26 years and that
she and her husband claimed ownership of the driveway.
Other neighbors testified to the continued use of the
driveway by tenants residing on the lot prior to ap-
pellee’s purchase in 1945. .

Appellee and his wife lived on the lot now owned by
appellants from 1942 until the purchase of their lot in
1945, during which time they used the garage and drive-
way north of the house now owned by appellants while
tenants residing on the lot now owned by appellee used
the driveway in controversy in this suit. Emntrances to
the driveways on both lots were cut in the Hill Street con-
crete pavement or curb about 18 or 20 vears ago.

The surveyor who ran the lines for appellants stated
that the driveway leading to appellee’s garage en-
croached on appellants’ property about 414 or 5 feet
according to the survey. On cross-examination he stated
that he checked the true line with reference to two or
three old fences in the block and found that the true
line would run about five feet south of each fence. One
of these is a rock fence which has been recognized as the
division line between appellee’s lot and the adjacent
lot to the south for 30 or 40 years. The effect of his
testimony is that, if property lines are adjusted accord-
ing to the survey, each of the property owners on the
west side of the block would be obliged to establish a
new line five feet south of the line that has been recog-
nized by the several owners for a long number of years.
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The real estate dealer who handled the sale of the
lot to appellants stated that he pointed out the lines sub-
stantially as established by the survey on information
from a former tenant. Appellants testified that they had
maintained joint use of the driveway in question since
they purchased their lot and that appellee had made
statements acknowledging their ownership of the drive-
way. Appellee denied making such statements and also
denied joint use of the driveway.

Appellant Joe Batson testified that he did not claim
the driveway north of his house because the survey
showed that it belonged to the adjacent owner on the
north. He relied on representations made by the real
estate agent and did not inquire of the owners or their
tenants as to location of the division line.

Appellee and two neighbors made measurements
from the old fence dividing appellee’s lot and the ad-
Jacent lot on the south. According to these measure-
ments all property owners in the west half of the block
have the proper amount of land under the court’s decree
except appellants, who are short about eight inches. The
evidence as to these measurements is corroborated by the -
testimony of the surveyor who ran the lines for appel-
lants. -

We have held in a number of cases that where the
defendant establishes record title to land in- contro-
versy, the burden rests on the plaintiff to sustain his
claim of adverse possession by a preponderance of the
-evidence. Assuming that the survey made in the instant
case . established record title to a part of the disputed
driveway in appellants, we think appellee has met the
burden by showing adverse possession and use of the
driveway by him and his predecessors in title for more
than seven years. The greater weight of the evidence-
also supports the conclusion that the owners of the two
lots and their tenants have established the division line
as claimed by appellee- by acquiescence and occupation
according to such line for many years. An agreement
to establish such line may be inferred from such long-
continued occupation and acquiescence. Deidrich v.
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Simmons, 75 Ark. 400, 87 S. W. 649; Gregory, et al. v.
Jones, 212 Avk, 443 206 S, 'W_ 2d 18

Appellants insist that possession and use of the
driveway by appellee and his predecessors in title were
permissive under the rule announced in Boullioun v. Con-
stantine, 186 Ark. 625, 54 S. W. 2d 986, where it was
held that use of a way over a stranger’s vacant and un-
enclosed lot was permissive. The lot over which the
driveway runs in the instant case is not vacant, but has
been occupied and partly enclosed during the years it
has been used by the owners and occupants of appel-
lee’s lot.

A careful consideration of the testimony leads us to
the eonclusion that the finding of the chancellor is sup-
ported by the preponderance of the evidence. The de-
cree is, therefore, affirmed.




