64 Pruirr v. Pine BLurr Watkr & SEWER [214
Extension DistricT No. 2.
Pruirt v. Pine BLurr WarEr & SEWER EXTENSION
DistrIicT No. 2.
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Opinion delivered November 8, 1948.

1.  ACTIONS—PLEADINGS—DISMISSAL— Where appellants after paying
assessments for a number of years levied by appellee district
instituted an action to have appellee district declared to be void
and no exhibit was attached to their complaint which could be
treated as proof without supporting evidence, held that the decree
of the chancellor dismissing their complaint for lack of sufficient
evidence was correct.

2. COSTS—MOTION TO RETAX.—Appellants’ motion to retax costs will,
in the absence of any showing that appellees unduly burdened the
record, be denied.

Appeal from Jefferson Chancery Court; Harry T.
Wooldridge, Chancellor; affirmed.

Thomas W. Raines, for appellant.
A. F. Triplett, for appellee.

Wing, J. Water Distribution & Sewer District No. 2
of Jefferson County, Arkansas, was formed and came
into being by an order of the Jefferson County Court,
September 10, 1926, pursuant to the provisions of Act
126 of 1923 and amendments, the name of said district
being changed to Pine Bluff Water & Sewer Extension
District No. 2 by order of the court, August 22, 1927.
The objectives were to construct and provide water dis-
tribution, fire protection and sanitary sewer facilities
for the use of the inhabitants within the confines of the
"district, adjacent to the City of Pine Bluff. Bonds in the
principal sum of $55,000 were sold, maturing over a pe-
riod of 21 years, a portion of which ($29,000) has since
been refunded.

Appellants are owners of property subject to taxa-
tion located within said district.

November 29, 1947, appellants filed a suit in the
Jefferson Chancery Court alleging twelve irregularities,
among other things attacking the constitutionality of the
acts under which the district was created, but upon a
hearing of this cause held January 21, 1948, appellants
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proved absolutely nothing except that the several wit-
nesses who testified were owners of property embraced
within the district and that all had paid: their assess-
ments up to.date and that none had ever before'resisted
or protested such payments. This can best be illustrated
by setting out the verbal decision of the court at the con-
clusion of the hearing and the colloquy which took place
between the court and counsel as follows:

“‘The Court: I am going to give you the benefit of
the doubt and consider that you brought this as.a class
suit, because you did finally mention it in your second
amendment to the complaint. Even so, Rena Pruitt and .
these other parties who have testified own property in
the distriet and have paid their assessments up to date.
One of them, I believe, stated he did not live in the dis-
trict, but owned property that was in the district. That’s
all you proved. Mr. Raines: That’s all I wanted to prove
by the plaintiffs. The Court: What does that prove?
Mr. Raines: Well, it proves this refunding is an unlawful
exaction. The Court: Why?—Who said it was?—Who
testified to that? Mr. Raines: It’s in the complaint.
The Court: Lots of things in complaints are never
proved.—I am going to dismiss your complaint for want
of equity. Mr. Raines: I want to take an appeal. The
Court: Yes, sir.”

The complaint did not contain an exhibit of the char-
acter which will be treated as proof without supporting
evidence. ‘ :

Therefore the Chancellor was correct, and the decree
will be affirmed. ' '

Appellants’ motion to retax costs will be denied in
the absence of any showing that the appellees unduly
burdened the record.



