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1. CONSTITUTIONAL LAW — UNCONSTITUTIONAL STATUTE TREATED

AS IF IT HAD NEVER BEEN PASSED. — When a statute is declared

. unconstitutional it must be treated as if it had never been passed.

2. . NOTICE — NOTICE STATUTE CONSTITUTIONALLY INSUFFICIENT —

ACTUAL NOTICE ALSO INSUFFICIENT. — Actual notice is insufficient
where a notice statute is constitutionally insufficient.

Appeal from Pulaski Chancery Court, Third Division; John
W. Ward, Chancellor; affirmed.

Larry D. Vaught, for appellant.
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550 GRAVETT v. MARKS [304

Cite as 304 Ark. 549 (1991)

and Lynn Pierce, for appellees.

Davip NEWBERN, Justice. The chancellor held that Sheriff
Carroll Gravett had no authority to cure a constitutionally
deficient post-judgment execution statute by requiring notice to
garnishees not required by the statute. The chancellor was
correct. The decision is affirmed.

The Sheriff designed a notice form to supply the constitu-
tional deficiency in Ark. Code Ann. §§ 16-66-211 and 16-66-401
(1987). The form was used in conjunction with service of
judgment execution documents upon appellee Meyer Marks. The
chancellor held the service on Marks was invalid due to the
invalidity of the statute on which it was based, and the constitu-
tional deficiency was not supplied by actual notice to Marks of
items constitutionally required.

The Sheriff appeals relying on two cases. In Duhon v.
Gravett, 302 Ark. 358, 790 S.W.2d 155 (1990), the decision
declaring our post-judgment execution law constitutionally defi-
cient for lack of a requirement of proper notice, we wrote ““it is the
lack of a requirement of notice to the judgment debtor that makes
statutory provisions constitutionally deficient. With proper no-
tice to the judgment debtor, that aspect of the due process
mandate of the 14th amendment is satisfied.” In Kennedy v.
Kelly, 295 Ark. 678, 751 S.W.2d 6 (1988), we held that a
garnishee had no standing to challenge the garnishment law on
the basis of violation of the debtor’s constitutional entitlement to
notice. In the process of reaching that holding we discussed Davis
v. Paschall, 640 F.Supp. 198 (E.D. Ark. 1986), and the consent
decree approved in that case which related to the manner of
supplying constitutionally sufficient notice in post-Judgment
garnishment proceedings.

[1,2] The holdings in the Duhon and Kennedy cases
remain correct. We did not intend, in obiter dicta or otherwise, to
suggest that a property seizure proceeding based on a statute
which has been declared unconstitutional may succeed. We have
held in many cases that “when a statute is declared unconstitu-
tional it must be treated as if it had never been passed.” Green v.
Carder, 276 Ark. 591, 637 S.W.2d 594 (1982); Huffman v.
Dawkins, 273 Ark. 520, 622 S.W.2d 159 (1981); Morgan v.
Cook, 211 Ark. 755, 202 S.W.2d 355 (1947). Actual notice is
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insufficient where a notice statute is constitutionally insufficient.
Wuchter v. Pizzuti, 276 U.S. 13 (1928).

Afﬁrmed.




