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1. CORPORATIONS — MERGER — EFFECT ON PREVIOUS BUSINESS
ENTITY. — Upon the merger of two businesses, the previous
business entity ceases to exist, and any contracts entered into by or
on behalf of a previous entity would be contracts with a nonexistent

entity.
2. PRINCIPAL & AGENT — ONE WHO CONTRACTS AS AGENT FOR A
NONEXISTENT PRINCIPAL IS PERSONALLY LIABLE. — One who

contracts as an agent in the name of a nonexistent or fictitious
principal renders himself personally liable on the contract so made.

3. JUDGMENT — SUMMARY JUDGMENT PROPER — ONCE COURT
FOUND APPELLANT WAS PERSONALLY LIABLE, NO OTHER ISSUE OF
MATERIAL FACT REMAINED. — Once the trial court determined that
appellant was personally liable to appellee, there was no other
remaining issue of material fact to be tried, and accordingly,
summary judgment was appropriate.

4, DISCOVERY —— FAILURE TO SUPPLEMENT DISCOVERY — NO
PREJUDICE — NO ERROR TO GRANT SUMMARY JUDGMENT. —
Where appellant failed to demonstrate that appellee’s failure to
supplement answers to interrogatories, which merely requested the
names of any witnesses appellee intended to call at trial, would have
changed the status of the litigation, no prejudice resulted, and the
trial court did not err in granting summary judgment.

5. MOTIONS — MOTION FOR SUMMARY JUDGMENT NOT TIMELY — NO
PREJUDICE. — Although appellee’s motion for summary judgment
was not timely filed, at least 10 days before the time fixed for the
hearing, where appellant filed a response to the motion and had the
opportunity to argue it, the court could not say appellant was
deprived of the opportunity to present rebutting evidence and
argument, and therefore, it was not manifest that the error was
prejudicial, and reversal was not warranted.

6. TORTS — MALICIOUS PROSECUTION COUNTERCLAIM CANNOT BE
DETERMINED UNTIL TRIAL OF THE UNDERLYING ACTION FOR
BREACH OF CONTRACT IS DETERMINED. — A counterclaim based on
malicious prosecution cannot be determined until trial of the
underlying action for breach of contract.
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Appeal from Yell Circuit Court; Charles H. Eddy, Judge;
affirmed.-

Van Kleef & Strait, by: John D. Van Kleef, for appellant.
Raymond Harrill, for appellee.

DALE PrICE, Justice. This is an appeal from a decision
granting the appellee’s motion for summary judgment. The four
points for reversal concern its entry. We find no merit and affirm.

The appellee, American River Transportation Company
(American), a subsidiary of Archer Daniels Midland Company,
brought suit against the appellant for nonpayment of barge
freight charges. The appellant, Robert Keenan, Jr., personally,
d/b/a Superior Grain Company, Inc. (Superior), filed a general
denial, alleging the proper party was Superior and not Keenan
personally. Keenan subsequently filed a motion for summary
judgment, contending there was no material issue of fact inas-
much as Superior had merged with Keenan Cotton Gin & Grain
Elevator, Inc., as of April 1, 1986. A copy of the certificate of
merger was attached to the motion. The motion was denied by the
trial court upon its determination there could be a question of fact
as to whether Keenan signed as an individual or on behalf of
Superior. Keenan counterclaimed for abuse of process and later
amended his answer, adopting pervious pleadings and alleging he
did not do business with American personally. He further alleged
in his amended answer that if paperwork was erroneously made
out to Superior, it was a mistake and the contract should be
reformed. Keenan was deposed by American, and American
thereafter filed its motion for summary judgment which the trial
court granted.

Keenan first alleges reversible error in the trial court’s
granting of American’s motion for summary judgment. He
contends there were genuine issues of material fact which should
have been resolved by the trier of fact, and American failed to
carry its burden of proof. It is well settled that summary
judgment is appropriate only when the pleadings, depositions,
answers to interrogatories, and affidavits show there is no genuine
issue as to any material fact and that the moving party is entitled
to judgment as a matter of law. ARCP Rule 56. Once the movant
makes a prima facie showing of entitlement, the respondent must
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meet proof with proof by showing a genuine issue as to a material
fact. Pruitt v. Cargill, Inc., 284 Ark. 474, 683 S.W.2d 906
(1985).

Because this appeal is from the trial court’s granting of
summary judgment, our review is limited and focuses on the
pleadings, deposition testimony and other documents filed by the
parties in support of their respective arguments.

Keenan executed a broker contract with American on
November 5, 1987, which provided for the shipment of soybeans
on two barges. The barge freight totaled $21,447.24. Keenan was
the corporate president of Superior. At the time of the contract’s
execution, Superior had merged into Keenan Cotton Gin &
Grain Elevator, Inc. No one was aware of the merger other than
Keenan and his CPA. American was listed as the *“seller’” and
Superior/Robert Keenan the “buyer” in the broker contract.
Keenan stated in his deposition that he had read the broker’s
contract, knew what it contained, and signed it. He further stated
by deposition that he continued to do business under the name of
Superior to July, 1988, and never notified Marine Freight
Exchange, Inc. (the broker), or American that Superior had
merged into another corporation. The barge freight was never
paid and Keenan admitted there was no reason to doubt the
accuracy of the charges.

[1,2] American contends the above facts were sufficient
for the trial court to rule as a matter of law that Keenan was
personally liable for the debt incurred on behalf of Superior.
Upon Superior’s merger with Keenan Cotton Gin & Grain
Elevator, Inc., Superior ceased to exist and any contracts entered
into by or on behalf of Superior would be contracts with a
nonexistent entity. The merger occurred under former Ark. Stat.
Ann. § 64-705(B) (Repl. 1980), which provided as follows:

Subject to Section 77 [§ 64-708] infra, the separate
existence of all corporations parties to the plan of merger or
consolidation, except the surviving or new corporation,
shall cease.

American correctly recites the rule that one who contracts as an
agent in the name of a nonexistent or fictitious principal renders
himself personally liable on the contract so made.
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[3] The trial court stated at the hearing on American’s
motion for summary judgment that the controlling document was
the broker’s contract executed by the parties on November 5,
1987, and that its effect was to make Keenan personally liable.
Because of the trial court’s determination that Keenan was
personally liable to American, there could be no remaining issue
of material fact to be tried. Accordingly, summary judgment was
appropriate.

The appellant alleges error in the granting of American’s
motion for summary judgment because American had not
complied with the appellant’s requested discovery. The appellant
served interrogatories on American on September 30, 1989, and
in an interrogatory asked American to provide the names of all
persons who would be witnesses at trial. On November 13, 1989,
American stated in its response to that interrogatory ““[p]ersons
who will be witnesses will be determined after deposition of the
Defendant and this response will be supplemented.” Keenan was
deposed by American on October 17, 1989. American filed its
motion for summary judgment on November 16 and Keenan
objected to American’s motion on the basis that American had
not complied with Keenan’s discovery requests. Keenan com-
plained at the hearing that he had been provided with the name of
a witness by American three days prior to the hearing, and the
trial court should not have ruled on the motion until Keenan was
furnished with responses to his interrogatories.

We sustained the same argument on appeal in First Na-
tional Bank, Guardianv. Newport Hospital & Clinic, 281 Ark.
332,663 S.W.2d 742 (1984). The appellant there contended the
information and documents requested from the appellee were
crucial to its case and were relevant to the issues to be litigated. It
was clear to this court that the information sought by the
interrogatories and requests was pertinent to the issues of the
case. In Mixon v. Chrysler Corporation, 281 Ark. 202, 663
S.W.2d 173 (1984), we held the grant of summary judgment was
proper where unanswered interrogatories would not have pro-
duced evidence of sufficient force to remove the case from the
realm of speculation and conjecture, regardless of the answers.

[4] Intheinstant case, the appellant has not demonstrated
any prejudice as a result of American’s failure to supplement
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Keenan’s interrogatory which merely requested the names of any
witnesses American intended to call at trial. We are unable tosay
that the trial court erred in granting summary judgment on this
basis inasmuch as Keenan failed to demonstrate the answer
would change the status of the litigation.

Keenan contends the trial court committed reversible error
by granting summary judgment because the motion was not
timely filed pursuant to ARCP Rule 56(c). It provides in part as
follows: “The motion shall be served at least 10 days before the
time fixed for the hearing.”

" [5] ~ As previously noted, American’s motion was filed on
November 16 and the matter had been set for a jury trial on
November 21. Keenan filed a response to the motion on Novem-
ber 20, and the trial court considered the motion on November 21.
The timeliness of the motion for summary judgment was raised
by Keenan both in his response and at the hearing. The notice
requirement was clearly not complied with and as this court
stated in Purserv. Corpus Christi State National Bank, 258 Ark.
54, 522 S.W.2d 187 (1975), such requirements are not mere
formalities and should not be treated so lightly as to deprive a
party of an opportunity to present rebutting evidence and
argument. Unless it is manifest that the error is prejudicial,
reversalis not warranted. See Braswellv. Gehl, 263 Ark. 706,567
S.w.2d 113 (1978).

Under the circumstances, we fail to see how Keenan was
prejudiced by American’s failure to comply with the notice
requirement of ARCP Rule 56(c). Keenan filed a response to the
motion and had the opportunity to argue it. Accordingly, we
cannot say Keenan was deprived of the opportunity to present
rebutting evidence and argument.

[6] Finally, Keenan contends the trial court erred in
dismissing his counterclaim with prejudice. He alleges the
dismissal was not the appropriate relief and was precipitated by
the erroneous entry of summary judgment by the trial court.
American correctly states that a counterclaim based upon mali-
cious prosecution cannot be determined until trial of the underly-
ing action for breach of contract. Keenan argues there was no
legal basis for the granting of summary judgment and there is
therefore no basis for the dismissal with prejudice of his counter-
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claim. Our holding that summary judgment was proper disposes
of this argument.

Affirmed.




