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PALMER v: STATE. - .
4522, 4 e 214 S. W, 2d:372
Opunon delivered October 18, 1948:
Rehearing denied. N ovemberv 22, 1948,

1.. CRIMINAL LAW.—Section 4257, Pope’s Dngest,‘prescnbes the ex-
: tent of review, on appeal ina capxtal case.. . ... . o -
2. RAPE—SUFFICIENCY OF EVIDENCE.—The ev1dence on . the tnal of
appellant charged with rape was sufficient to show carnal knowl-
i edge of a female forc1b1y ahd: -agdinst hér will, - s
3. CRIMINAL LAW—EVIDENCE—CORROBORATION —It 'is" not necessary
that the testlmony of the prosecutmg vcntness m a trlal on a
“charge’ of rape be corroborated.’ : N
4. CrIMINAL LAW.—The evidence is,sufficient to sustain the verdict
finding appellant guilty of rape. ~ °
5."" CRIMINAL LAW.—"That‘appellant_ was arrested without a warrant
i2) and.not :taken before-a magistrate as required by § 3729, Popeé’s
,"’ Digest, did not constitute a violation of the due process clause.of

the 14th Amendment to the Constxtutlon of the Unlted States " -

é.:\CONFESSIONS—{\DMISSIBILITY OF, —Nelther the arrest -of. appel-
lant without a warrant nor the f|a11ure to take h1m before a
commlttmg maglstrate rendered the confessmn made” by appel-
lant to. the offxcers madmlsSIble in ev1dence agamst him,
RAPE—EVIDENCE—CONFESSION —Where appellant when told. that
‘the. prosecutmg W1tness Had identified hxm as, the orie. who had
commltted the’ crlme of rape upon her and without lengthy exam-
+ - «ination by ‘thé “officers' in whose- custody he’ was, confessed his
: .guilt, the confession was admissible in evidence- against ‘him. - |
; RAPE-—~PUNISHMENT. —Under.the law, of: this;state the juryiupon
- finding one-guilty of rape may fix his’ punishment, elther, at death
;.or llfe 1mprlsonment Pope’s Dlgest § 3403. .., ,:!17 M i e
CRIMINAL LAW—PUNISHMENT —That appellant’s confederate in .
"the érime ‘of rape was g1ven a hfe sentence ‘While appellant was
- ‘senténced to be ‘éxecuted was,no dehial to' appellant of equal pro-
-+ tection of the laws:’ under the 14th Amendment to the Umted
v+ States Constitution. - - .- :
10.. CRIMINAL;LAW—The infliction of the death penalty on: appellant
being thhm the limits-of. the punishment ‘prescribed by statute
_cannot be said to be cruel, unusual, or excessive.

' Appeal from Pulaski Circuit Court Pirst D1v1s1on'

Gus Fulk, Judge; affirmed.

Griffin Smith, Jr., for appellant.

Guy E. Williams, Attorney General, and Oscar E.
Ellis, Assistant Attornev General, for appellee



ARK.] PALMER v. STATE. 957

_ Ep. F. McFappin, . Justice. Mizell Palmer has ap-
pealed from a conviction of rape and sentence of death.
This being ‘a capital case, § 4257, Pope’s, Digest,* pre-
scribes_the extent of the review. The motion for new
trial contains four assignments; and.the transcript dis-
closes other objections made by the defendant. We, will
group and dispose of all the ass1gnments and obJectlons»
found in the record. -+ -+ ER

I Suffzczency of the E’mdence This issue is pre;
sented by assignments 1, 2, and. 3 in the motion for new
trial and also, by the. defendant S, obJectlon to the court"
refusal to instruct a verdlct of not. guilty. . On. the night
of October 19 1947, ‘the prosecutmg witness.and her male
escort were r1d1ng in an automobile, ‘and stopped when
a tire sustained a puncture. , The woman remained seated
while the man got under. the car to inspect the tire. .Af
that time. the defendant and one Charles Hamm, each
armed with a pistol, approached them and.robbed them,
taking $6 from the man and $20 and:a purse from, the
woman., While Hamm ‘'held the man at the point of a gun,
Palmer raped the woman.. Then Palmer held the gun on
the man while Hamm raped the woman.. In each instance
her resistance was overcome by her fear.of the firearm.

Thereafter, the defendant and Hamm departed; and -
the lady and her escort; quickly. gave, the alarm to the
ofﬁcers Many suspects were viewed by the lady at vari-
ous tlmes but she made no. 1dent1flcat1on unt11 she saw
the defendant in the line of men in custody on December
9, 1947——the day the defendant was arrested. At. the, trlal
the lady again unequlvocably 1dent1f1ed the defendant
and testified to the facts helelnbefore detalled There
was test1mony to show, actual penetratlon force and lack
of congent. The ev1dence satlsfled the statutory prov1—
sion of ‘‘carnal- knowledge of a female, formbly, and
against-her will.”” We have many times held that in a
rape case the testlmony of. the prosecuting witness does
not have to be cor roborated . Hodges v. State, 210--Axk.

... 1, Pope’s Digest, § 3408 et seq.; and 4 Ark. Stats. §§ 41-3401 et.zeq-
define the offense and state the punishment, Whlch 1s death or hfe
imprisonment as the jury may determine.

2 4 Ark. Stats. § 43-2723.
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672,197 S. W. 2d 52, and Bradshaw v. State, 211 Ark. 189,
199 S. W. 2d 747, are two recent cases on this point. In
the case at bar a factual question was presented to the
jury independent of the corroboration, and independent
of the alleged confession. In short, the evidence is suffi-
cient to support the verdict.

II. The Admissibility of the Defendant’s Alleged
Confession. This issue is presented by assignment No. 4
in the Motion for New Trial, and also by the defendant’s
repeated objections, as found in the record. Palmer was
taken into custody about 11 a. m., December 5, 1947, by
two deputy sheriffs, and within a few minutes was taken
to the Pulaski county jail. Sometime during the noon
hour he was identified by the prosecuting witness from
a line of five or six men. About 1 p. m. the two arresting
officers told Palmer that the lady had identified him; and
———— within- fifteen-minutes. he-confessed-to them that.-he was- -
guilty of the robbery and the rape. Later the defendant
confessed to the Deputy Prosecuting -Attorney; and still
later, he confessed to the Prosecuting Attorney who had
Palmer’s statements taken down and transeribed. He
assured the Prosecuting Attorney that the confession
was voluntary and made without any threats against or
promises to him.

At the trial the defendant insisted that all the con-
fessions were extorted from him by the beating and
threatening of the two arresting officers. Also the de-
fendant’s counsel (appointed by the trial court, and filing
the brief here) duly objected at every stage of the pro-
ceedings to the admission of the confession in evidence.
The claim was made below, and is renewed here, that the
defendant was (1) arrested without a warrant, (2) not
taken before a committing magistrate as required by
§ 3729, Pope’s Digest,® (3) held from 11 a. m. until after
1 p. m. of December 5, and (4) then questioned by the
officers. Because of these matters, it is urged that the
defendant did not enjoy that due process of law guaran-
teed by the 14th Amendment to the U. S. Constitution;
and it is sought to bring this case within the claimed

34 Ark. Stats, § 43-601.
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purview of the holdings of the U. S. Supreme Court in
the case of Ashcraft v. Tennessee,* Malinsk v. New York;
and Haley v. Ohio.*

In the case of State v. Browning, 206 Ark. 791, 178
S. W. 2d 77, we held that the failure (1) to have a war-
rant of arrest and (2) to take the accused before a com-
mitting magistrate did not prevent the confession made
to the officers from being admissible in evidence if the
jury found the confession to have been voluntarily made.
We also held that a jury question was presented as to
whether the confession was voluntary; and -we quoted
with approval the statement from Wharton’s Criminal
Evidence, 11th Ed., Vol. 2, p. 1023, § 610: ‘¢ ‘The mere
fact that a confession is made while the maker is in the
custody of a police officer, or even while confined under
arrest, is not sufficient of itself to affect its admissibility,
providing that it is- otherwise voluntarily made. This
rule pertains equally whether the arrest is legal or ille-
gal" bR

In a concurring opinion in the Browning case, this
language appears: ‘‘Sooner or later the United States
Supreme Court may be asked to extend the holding of
the McNabb case to every case where the defendant
claims the benefits of the Fourteenth Amendment to the
Constitution of the United States. When that question
is decided by the United States Supreme Court it will be
time énough for the Arkansas Supreme Court to consider
changing our holding on this point to conform to the fed-
eral ‘holding. If the rule in the McNabb case is so ex-
tended by the United States Supreme Court to apply to
any cases where the Fourteenth Amendment is invoked,
then will be the proper tlme for us to review our hold-
ings . . .7”

Appellant says that the time has arrived to review
not only our former holdings, but also to overrule State
v. Browning;" and claims that subsequent rulings of the

4322 U. S. 143, 88 L. Ed. 1192, 64 S. Ct. 921.
5324 U. S. 401, 89 L. Ed. 1029, 65 S. Ct. 781.
6332 U. S. 596, 68 S. Ct. 302.
7 State v. Browning, 206 Ark. 791, 178 S. W. 2d 77, has been:
cited and adhered to in Hall v. State, 209 Ark. 180, 189 S. W 2d 917
and m Thomasg v. State, 210 Ark. 398 196 S. W. 2d 486.
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U. S.’Supreme Coéurt make this: mandatory:': Appellant’s
counsel says of ‘our holdmg in State v. Browning ::-*‘The
Browning case was, in view of federal decisions, to*its
~ date, correctly. declded Singe the opinion was rendered
however all law on the subject has been revolut1on1zed
by Ashcraft v Tennessee.”f’. Th1s statement of ‘counsel
is bottomed on a, thorough tamlllarlty w1th the earlier
cases- of Brown V. Mississipp,® Chambers v, Flomda,
McNabb v. U. S.,“ and Anderson v. U S, 1% and Tecessi-
tates eon51derat10n only of the. Ashcraft and subsequent
cases, of whlch there a1e two being | Malmskz V.. New
Y ork hs and H aley V. "Ohio.M We therefore proceed to re-
yiew and compare the facts in these ,three cases, ynth
those m the case at bar because the ratlonale of the
questlon of the voluntary nature of a confess1on When
the due process clause is clalmed by the defendant seems

o ”—to*mdlcate that*each case*turns on” 1ts own“partlcular

facts: -

aids (A)., I dsheraftv. 'Tennessee I «purported con-
fession was-introduced: in, evidence- in the. trial of.:Ash
craft for-murder.- The trial: judge instructed. the jury to
disregard, the confession unless the j jury-found it to have
been made.voluntarily:. Ashcraft was. convicted; .and: on
appeal-to-the Supreme..Court’ of Tennessee, the,conv1c-
tion‘was sustained..: Thé-U..S.:Supreme Court, éentertain-
ing;jurisdiction inderthe ‘due process clausé of the Four:
téenth'Amendnient; proceeded to examine the'evidence:to
determine whether” the ' éonfession ‘was ‘voluntary ' and
said! - “Our ‘duty ‘to'make that"éxamination could not
have 'been‘ ‘foreclosed by the-finding of the“court or the
verdict-f & jui’y or both.’ Id! 'We' pt oceed thetefore to
consider the evidence relating to the cir cumstances out of
whlch the alleged:confessions.came.’ - . ‘oplie !
2'8322'U- 8. 143; 88'T. Edi 1192; 64°'S: Ct., 921 e "'.’

[+9:297-U:'8.278; 80: L. Ed. 682,756’ S:"Ct. 461.+ TR L

10309 U. S. 227, 84.L. Ed, 716,.60.S. Ct. 472. ... . - -
11318 U. 8. 332, 87.L. Ed. 819 63 8. Ct. 608, ‘,

12 318 U. S. 350, 87 L. Ed. 829, 63 S. Ct 599..
w3824 UL 8. 401, 89 L. Ed. 1029 65°S., Ct 781

U390 U, §.596,68°5. G302 o . 0.0 .t ;-- R
539 U. S.143,88 L. Ed. 1192, 64 8. Ct: 921, - v it i n
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The U. S. Supreme Court then found that Asheraft
had been examined continuously for 36 hours; that for
the first 28 hours he maintained his mnocence that fi-
nally he weakened under the grueling and contmuous
examination, and made the alleged confession. Here is
one statement from the opinion: ‘‘For thirty-six hours
after Asheraft’s seizure during which period he was held
incommunicado, without sleep or rest, relays of officers,
experienced mvestlgatms and hlghly trained lawyers
questioned him without respite.’’

Repeatedly in the majority opinion, the U. S. Su-
preme Court refers to the 36 hours of continuous ques-
tioning. The length of time of examination seems to
have been the controlling factor; and if that be the test,
then the case at bar is not Within the rule of the Ashcraft
case because, here, the accused (1) was arrested at 11
a.m., (2) was viewed and identified between 12 noon and
1'p. m, (3) was questioned by the officers at 1 p. m. for
ten or flfteen minutes, and (4) then confessed when
truthfully informed that the lady had identified him.
There was no lengthy examination. Furthermore, the
confession to the Deputy Prosecuting Attorney was al-
most instantaneous, as also was the one to the Prosecut-
ing Attorney. ThEIG is entirely absent from this record
—except for the unsupported statements of the accused—
any evidence of coercion or grueling and continuous
questioning. So we hold that the case at bar is not ruled
by Ashcraft v. Tennessee ** because facts pointed out in
that case, as fatal to the confessmn being voluntary, are
not present here.

(B) In Malinski v. New ¥ ork " there was also the
question of the admissibility of a confession. The U. S.
Supreme Court’s statement reflects the facts: ‘Malin-
ski was arrested while on his way to work on the mor ning
of Fllday, October 23, 1942. The pohce did. not then
analgn him but took hlm to a room in the Bossert Hotel
in Brooklyn where he arrived about 8 a. m. He was im-
‘mediately stripped and kept naked until about 11 a. m.
At that time he was allowed to put on his shoes, socks

16 322 U. 8. 143, 88 L. Ed. 1192, 64 S. Ct. 921.
17 324 U. 8. 401, 89 L. Ed. 1029, 65 S. Ct. 781.
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and underwear and was given a blanket in which to wrap
himself. He remained that way until about 6 p. m. Ma-
linski claims he was beaten by the police during that
period. The police denied this. There was no visible
sign of any beating, such as bruises or scars; and Malin-
ski made no complaint to the judge on arraignment nor
to the jail authorities where he was later held. Sometime
during Friday morning Spielfogel was brought to the
hotel. He and Malinski were put alone together in a
room sometime that afternoon. Shortly after their con-
ference—apparently around 5:30 p. m. or 6:00 p. m.—
Malinski confessed to the police.”’

The opinion also gives an excerpt from the prose-
cutor’s summation to the trial jury. We copy further
from the opinion: ¢If that evidence alone is not suffi-
cient to show that that confession was coerced, the com-
ments of the prosecutor place it beyond doubt. For in

his summation to the jury he made certain statements
which the Court of Appeals said were ‘indefensible’ (292
N. Y. 373, 55 N. E. 2d 353) and which we think are suffi-
cient to fill in any gaps on the record before us and to
establish that this confession was not made voluntarily.
He said that Malinski ‘was not hard to break’; that ‘He
did not care what he did. He knew the cops were going
to break him down.” And he added: ‘Why this talk
about being undressed? Of course, they had a right to
undress him to look for bullet scars, and keep the clothes
off him. That was quite proper police procedure. - That
is some more, psychology—let him sit around with a
blanket on him, humiliate him there for a while; let him
sit in the corner, let him think he is going to get a shel-
lacking.” If we take the prosecutor at his word, the con-
fession of October 23d was the product of fear—one on
which we could not permit a person to stand convicted for
a crime.”’ ’ :

In the Malinski case,'® following the arrest and be-
fore the confession, there was: (1) a three-hour period
of nakedness, (2) then a ‘‘blanket covering’’ for several
hours, (3) a long delay to ‘‘let him think that he was
going to get a shellacking,’”” and (4) a ‘‘stool pigeon”’

18 324 U. S. 401, 89 L. Ed. 1029, 65 S. Ct. 781.
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brought in to give mock advice. The foregoing facts—

- evidently regarded as of controlling importance by the-
U. S. Supreme Court—are all absent in the case at bar.

Here, as previously recited, the accused was promptly -
lodged in jail, and promptly confessed after being iden-

tified by the lady; so, in its cardinal facts, the Malinski

case is entirely dissimilar from the case at bar.

(C) InHaleyv. Ohio ™ a Negro boy, 15 years of age,
was arrested at midnight and questioned. His alleged
confession was introduced in evidence against him. Here
is the essential statement found in the majority opinion
of the U. S. Supreme Court: ‘‘Beginning shortly after.
midnight this 15-year-old lad was questioned by the police
for about five hours. Five or six of the police questioned .
him in relays of one or two each. During this time no
friend or counsel of the boy was present. Around 5 a. m.
—after being shown alleged confessions of Lowden and
Parks—the boy confessed.”’

The United States Supreme Court reviewed the en-
tire record to determine whether the confessiorn was vol-
untary. This is the language of the opinion: ‘‘But the
ruling of the ‘trial court and the finding of the jury on
the voluntary character of the confession do not foreclose -
the independent examination which it is our duty to make
here. dshcraft v. Tennessee, 322 U. 8. 143, 148, 88 L. Ed.
1192, 64 S. Ct. 921. . If the undisputed evidence suggests
that force or coercion was used to exact the confession,
we will not permit the Judgment of conviction to stand
even though without the confession there might have
been sufficient evidence for submission to the jury. Ma-
linski v. New York, supra (324 U. S. 404, 89 L. Ed. 1032,
65 S. Ct. 781), and cases cited.”” ’

On such review the U. S. Supreme Court concluded
that the questioning of the 15-year-old boy for four or
five hours in the night time rendered the confession in-
voluntary, saying: ‘“Age 15 is a tender and difficult age
for a boy of any race. He cannot be judged by the more
exacting standards of maturity. That which would leave
a man cold and unimpressed can overawe and overwhelm

19332 U. S. 596, 68 S. Ct. 302.
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a lad in his early teens. This is the period of great in-

- stability which the crisis of adolescence produces. A 15-
year-old lad, questioned through the dead of night by re-
lays of police, is a ready victim of the inquisition. Mature
men possibly might stand the ordeal from midnight to
5a.m. But we cannot believe that a lad of tender years
is a mateh for the police in such a contest. He needs
counsel and support if he is not to become the vietim first
of fear, then of panic. He needs someone on whom to
lean lest the overpowering presence of the law, as he
knows it, may not crush him.”’

Youth, midnight arrest, and continuous questioning

by officers for four or five hours are facts which are en-

- tirely absent from the case at bar. Here, the accused was

a man 23 years of age, who had served in the Armed

Forces. He was arrested at 11 a. m. and held two hours

—without-questioning:—TTe-then-confessed-after-ten-orfif- .

teen minutes of questioning. We are convinced that what

catused the confession was not the questioning by the offi-

cers, but the knowledge, truthfully imparted to the de-

fendant, that the lady had positively identified him, just

as she did before the jury. In all events the holding of

~ the U. S. Supreme Court in the Haley case does not re-

quire us to reverse our long established rule as reflected
in State v. Browning.* :

As we have previously observed, the rationale of the
‘holdings of the U. S. Supreme Court, on the question of
the admissibility of a confession, seems to be that the
result in each case must turn on its own particular facts
which the Supreme Court of the United States deter-
mines independently of the conclusion reached by any
other fact finding agency or judicial tribunal. We have
reviewed in considerable detail the Asheraft, the Malin-
ski, and Haley cases in order to ascertain whether the
facts, regarded.as salient by the U. S. Supreme Court in
those cases, are similar to those in the case at bar. We
conclude that the facts here are so different from those
in the three reviewed cases that those cases afford mo
sufficient justification for overruling our own long line

20 206 Ark. 791, 178 S. W. 24 77.
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of opinions. We adhere to the ruling in State v. Brown-
wng, supra, and reject appellant’s contention.

II1: - Refusal of the Trial Court to Reduce Palmer’s
Sentence to Life Imprisonment. Mizell Palmer and
.Charles Hamm were jointly charged with rape. The
record does not show any order of severance; but it is
fairly inferable that one or the other of the accused ob-
tained a severance.” Only Mizell Palmer was on trial in
the case here involved. The trial and jury verdict were
on May 13. On May 14, the Motion for New Trial was
filed and overruled, and 45 days were given for the Bill
of Exceptions. On May 20, the death sentence was pro-
nounced on Palmer in keeping with the jury verdict.
Then on June 7, Palmer’s attorney filed in the Circuit
Court a pleading denominated ‘‘Motion to Reduce Sen-
tence,”” which, omitting caption and superscription,
reads:

“‘Defendant Mizell Palmer moves the Court to re-
duce his sentence, for 0rounds stating :

‘1. Co-defendant Charles Hamm, jointly charged
and separately tried, was found O‘Hﬂty of the identical
offense by a jury drawn from a separate panel, and his
punishment fixed at life imprisonment; whereas defend-
ant Mizell Palmer was sentenced to death.

‘2. The verdict returned in defendant Palmer’s
case must necessarlly have been the result of passion and
prejudice by the jury, caused by reading of the allecred
confession.

““3. Defendant Mizell Palmér’s sentence is exces-
sive, and he has been denied equal protection of the law
and pr1v1leges and immunities of citizenship guaranteed
by the 14th Amendment to the Constltutlon of the United
States.

“Wherefme defendant Mizell Palmer prays that his
sentence be reduced to life imprisonment; and that the
record of trial of both defendants be consolidated for
purpose of appeal.’’

21 Concerning Severance, see § 3976, Pope’s Dlgest Act No. 209 of
1945; and 4 Ark. Stats. § 4371802
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This motion was in all things overruled by the Cir- -
cuit Court on June 9; and the ruling on such motion is
assigned as the error presented in this topic heading.
When a severance is granted, the trial against each de-
fendant proceeds entirely independently of the other.
The record of the trial in the case of State v. Hamm is.
not before us; and we have no information as to what
particular facts and defenses were presented in that case.
Palmer has not tendered us, either by supplemental bill
of exceptions or otherwise, the record in the Hamm case:
so, we do not know Hamm’s mental condition or any
other factor that might have appeared in evidence in that
case to cause the jury to find him guilty or to fix his sen-
tence at life imprisonment. The Arkansas law ** allows
the trial jury to determine the punishment in rape cases
at either death or life imprisonment; and the punishment
allotted to Palmer was within the limits allowed by law.

Sor-we-cannet-say-that-the-punishment-was-excessive-or

unjust; and this disposes of the first two items in appel-
lant’s Motion to Reduce Sentence. '

Finally, appellant says that Palmer was denied equal
protection under the 14th Amendment to the U. S. Con-
stitufion since Palmer received the death sentence and
Hamm received only life imprisonment. We find no
merit in this contention. The case of Howard v. Flem-
ing * is decisive, and is against the appellant. In that
case, Howard and other defendants were jointly indicted
and tried in North Carolina on a charge of conspiracy to
defraud. All three defendants were convicted; one de-
fendant was sentenced to seven years, and the other two
were sentenced, each, to ten years. The two defendants
receiving the 10-year sentences claimed that the longer
sentences denied them the equal protection of the law
under the 14th Amendment—the same argument here
made by Palmer. Mr. Justice Brkewsr delivered the opin-
ion of the U. S. Supreme Court, and thus clearly statea
the contention and the Court’s holding against it:
¢“Again, it is contended that the defendants were denied
the equal protection of the laws, . . . in that two

22 Pope’s Digest, § 3403 et seq.; and 4 Ark. Stats. § 41-3401 et seq.
22191 U. S. 126, 48 L. Ed. 121; 24 S. Ct. 49.
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were given ten years’ and the third only seven years’
imprisonment, . . . That for other offenses, which
may be considered by most, if not all, of a more grievous
character, less pumshments have been inflicted, does not
make thls sentence cruel. Undue leniency in one case
does not transform a reasonable punishment in another
case to a cruel one.”’

The jury trying Mizell Palmer returned a verdict of
guilty and a death sentence which is authorized by the
Arkansas statute. The trial judge rendered judgment
in accordance with the verdiect. We find no reversible
error and affirm the judgment.

Rosixns, J., dissents.

Rosixns, J., dissenting In my opinion a material
portion of the evidence in this case—all that part per-
taining to the alleged oral confession made by appellant
to the offlcel s—was inadmissible.

It is not disputed that appellant was taken into
custody and held without any warrant of arrest and was
not ““‘forthwith’’ taken before a magistrate, as required
by the provisions of § 3729, Pope’s Digest. During the
time he was thus illegally detamed the alleged confessmn
was obtained.

My views on the inadmissibility of such a confession
are set forth fully in my dissenting opinion in the case of
State v. Browning, 206 Ark. 791, 178 S. W. 2d 77; and it
1s unnecessary to reiterate them here. Some recent deci-
sions of the Supreme Court of the United States which
support these views are: Asheraft v. State of Tennessee,
322 U. S. 143, 88 L. Ed. 1193, 64 S. Ct. 921, and Haley v.
State of Ohio, 332 U. S. 596, 68 S. Ct. 302.

The confession was obtained through a violation of
appellant’s rights under the statute above ecited and
under the ‘‘due process’’ clauses of the state and federal
constitutions. Therefore it onght not to have been re-.
ceived in evidence.

. Courts should see to it that every accused pe150n
receives in full measure the protection that our federal
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and state constitutions, as well as our statutes, provide
for him; and neither heinousness of the crime with which
he is charged nor apparent obviousness of his guilt ought
ever to swerve us from this high duty.



