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1 IMPROVEMENT DISTRICTS——LEGISLATIVE DETERMINATION —Act ‘No.
. '463 of 1917 ‘credting appellee district and placmg appellant’s lands
in the district was, although the lands were between the river
and the levee to be constructed, a Legislative determination that
“‘;"'the lands would be benefIted by the constructlon of thelevee.
2. - IMPROVEMENT DISTRICTS——LEGISLATIVE DETERMINATION AS TO BENE-
~." .FITS.~~Whether: the Legislative :judgment :in determining that
. certain‘lands mcluded in.an.area which .it has organized into an
Improvement dlstrIct would be beneflted by the Improvement had
been properly exerclsed cannot be determmed upon a mere pre-
ponderance ‘of the ev1dence
3. IMPROVEMENT DISTRICTS—ACT OF LEGISLATURE N CREATING REVIEW-
*. ABLE, WHEN.-—Only an-arbitrary and manifest sbuse of powér by
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:r; the Legislature’in creating. 1mprovement districts will-be rev1ewed
. by.the courts. . . .o e L - a0
4. IMPROVEMENT DISTRICTS—LEGISLATIVE DETERMINATION OF BENEFITS.
Where the Legislature has created an 1mprovement district and -
<-levied:a tax for the reason that in opinion of the. Legislatiire the
lands therein, will be peculiarly benefited, its action:will generally
.be deemed conclusive. ) . i

. ey ‘ o

5. IMPROVEMENT DISTRICTS. —sttakes of Judgment by the Leglsla-

ture in creating an 1mpr0vement district will not be reviewed by

Sethecourts. - . ir o Lot RS S

6. ’ IMPROVEMENT st'rmc'rs ~—The Leglslatwe determmatlon that ap-

) pellant’s lands, though between the r1ver and the levee to be con-

‘ structed would be benefited by the 1mprovement was not an arbx-
” trary ‘abuse”of Leglslatlve"‘power Ao

 IMPROVEMENT DISTRICTS. —Appellant’s ObJectlon that 1ts lands are
- not'benéfited by the: 1mpr0vement was;’ after paylng ‘the beneflts‘
assessed for:a number, of years, made tooflate S NP T LT

Appeal from Desha Ohancery Court D A Bmdham
Ohancellor afﬁrmed
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oo Howr, J: : - Liaconia Lievee District. of Désha county,
appellee, brought this actiot to' foreclose its lien agamst
¢ertain lands, including-the lands§ of’ appellant here in
Volved for: dehnquent taxes for-the years 1943, 1944 and
1945, Appellant in'its answer and’cross complamt demed
the District’s right'to foreclose on the ground ““that’all
of said lands are located outside or on the river side'of
the levees of the Laconia. Levee. District and receive no
benefit or Jprotection whatever from- the D1str1ct orits
levees, and that,to collect; tax from said land would be an
unauthorlzed and 1llegal takmg under the laws and Con-
stitution of the United States and the.State. of, Arkansas,

and asks that the complalnt heretofore filed be d1sm1ssed
and that all right, title, claim to, or demand of, the appel-
lee in and to said lands be cancelled and the title quieted
in appellant and that appellee be enJomed from .here-
after attemptmg to collect ta‘(es f1om the above and de-
scrlbed lands » T o

N ! R

Appellee Dlstrlct rephed admlttmg that appel-
lant s.lands were west ‘of what is known -as the White
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River Levee and subject to overflow, but denied that

said lands are not benefited. From a decree in favor of

appellee is this appeal.

The following facts were stipulated as true: ' ‘‘1.
That the Stimson Veneer & Lumber Trust is the ocwner
of the following described lands, to-wit: (deseribing
them).

2, That the boundaries of the Laconia Levee Dis-
trict were fixed by Act 463 of the year 1917, by the Ar-
kansas General Assembly, whereby the western boundary

..of the District was fixed as Scrub Grass Bayou, the

" northern line being the county line between Phillips
county and Desha county, and the eastern and southern

~ line being the Mississippi River Levee, and comprising
some 30,000 acres of land; that by said Act the District
was authorized to issue bonds and levy a tax upon the

——=————-lands-in-the-district, the-purpose-being—to-enlarge-and—

construct its levees as reflected by the map attached
hereto, which'is made a part of this stipulation and which
the parties agree is accurate; that bonds were issued
and the levee tax pledged, which levy was by § IT of Act
463 of 1917 made continuous and obligatory upon the
lands within said distriet until said indebtedness should
be fully. paid; that there now remains unpaid of said
indebtedness the sum of $77,000, evidenced by serial re-
funding bonds, dated May 1, 1946 bearing interest at the
rate of 214 per cent. per annum.

¢¢3. That the lands of the Stimson Veneer & Lumber
Trust are west of the levee of the Laconia Levee District
and east of the Scrub Grass Bayou, and are now, and
have been at all times, subject to backwater overflow of
the Mississippi River and White River, as shown by the
map attached hereto.

‘4. That many years after the construction of the
Laconia Levee District Levee the White River Drainage
District constructed a levee along the east bank of the
White River and east of the cross-complainant’s lands
and joined the Laconia Levee on its western edge; that
since the construction of said White River Drainage Dis-
trict levee the water level on these lands from the Mis-
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sissippi River overflow and backwater up the White

River has been materially increased.

5. That all of the lands of cross-complainant here-
in involved are wild and unoccupied lands.

‘6. It is stipulated and agreed that west of Bayou,
NW14 of section 35, township 7 south, range 1 west, is
without the boundaries of the district and should be
stricken from the tax rolls.’’

It was also stipulated that St. George Richardson,
- a civil engineer of Memphis, Tennessee, whose qualifica- .
tions are unquestioned, if present, would testify, among
other things, that ‘I am entirely familiar with the area
here in dispute. I have been upon the lands upon numer-
ous occasions. I have studied the exhibit which has here-
tofore been introduced herein, the lands in question being
indicated thereon by the area shaded red. It is my opin-
ion, based upon my personal knowledge of these lands
and upon my study of the aforesaid' exhibit, that the
levee constructed by the Laconia Levee District is not
now, nor could it ever be, of any benefit to these lands.
Therefore, taxation of said lands by the district would
be, in my opinion, an arbitrary and manifest abuse of its
taxing power.”’

There was also introduced in evidence, by appellee,
‘“a decree dated the 21st day of April, 1919 in Desha
Chancery Court in the case of White River Lumber Com-
pany, et al., v. Laconia Levee District, et al., which decree
recited that all the lands described in the complaint were
assessed by the Laconia Levee District for the years
1915, 1916, 1917, and 1918, and that payment of said
taxes was 1efused by the respectlve owners upon the
claim that said lands were not benefited and were erro-
neously assessed in said distriet. Said decree held that
certain lands of plaintiffs were benefited and liable to
assessment for taxation and rendered judgment’’ for the
delinquences. Said lands were described as follows:
(deseribing them).

‘“The court held that all other lands described in the
complaint, and not included in the above listed, were out-
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side ‘theboutidaries+of the Lacotia Lévee ‘Districti: and

not benefited by the imprévement; set-aside the former

assessments, and exempted -said Jands - flOII} future as-

sessments ’, 4 2anall - PR DUy .

-~ eer " Ter e P .
j ,.-’ 9060 DS 7T oiln ..J)/‘ AL I

- Appellee is. relylng upon the provisions of Act 463
of the Leglslature of 1917 for. 1ts authorlty to, 1mpose and
collect ‘the taxes on’ the lands of appellant 1nvolved here
That Act is entitled: ¢¢ AN ‘Actfo authorize the Lacoma
Levee District in Desha county to borrow money ‘and to
prescribe and define the boundaries; of;-and the property
~ within; said-district, upon, Whlchqmposts may:be-assessed
and: collected to prov1de funds to_pay.therprincipal:and
interest: of said; borrowed: money; and other necessary
expenses /of the d1str1ct Mrere o SuC ST SELG gh s

_ - = 0% 'wf} ENL

L Sectlon 1 of the Act author1zed the b01row1ng rof

< “’

malrlng needed 1mprovements 1n th' *l'evee system and to T

1ssue negotlable 6% bonds etc Y

,,,,, el ot i mf P agot
Accordmgly,,money wasnborrowed and the’ d1stuct

has still- outstandmg refundmv bonds’i n the 'appronmate
amount of 1877, 000 ARSI TEteH! )':a “o oGk ;..f”"l oetoradd 1

-

L
.L,,r

" *Sectiofi 2 prov1des P secure the payment of said
bonds and the mterest thereon as they mature sa1d

._-,,.

anrmstrument to @ trustee for the—bondholders byJ wh1ch
it.shall pledge’ andumortgagel all’its: 1ncomehtoisecure~ he
payment:of7said bonds; and shall-levy and: colléetii in"said

drstnct annuallyL on’: th followm‘ ”’descr1bedf'pro‘ﬁéi‘ty,
tolw1t SRR o S SO 1 nom. “ S -{«_? Boezzsazn

. v e _dr»
Jl‘,:"

“Alr3eg1nnmg I-at the base of th

countles, thencejdu ' West to thereast bank of Scrub Grass
Bayou "in’section: 2, townsh1p 7 -,range Lwest thence
southwardly alongﬂthe eastsbankvof Scrub Grass.Bayou
t6 the line between the north and' south halves of section
7, township 8 south, range 1 east; thence eastwardly ‘and
northwardly along the gotith-and: east base of-the Missis-
sippi>Riverdevee,’to ‘the .point-of- beglnnlng (the “limits
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of said:levee district being-hereby fixed and determined
by said.aboye.recited description), and also upon all rail-
ways, tramways and rights of way which are located
within the above described boundaries, which now are or
shall become taxable for state revenue, a levee tax not
exceedmg ten (10) per eent ‘of the value assessed there
agamst for-the purpose of state and county general tax—
ation; which levy is hereby made contmuous and obhga-
tory antil all of said bonds and’interest thereon shall
have been' fully pa1d ATt et e

e e e " .1“. ey e
ot .Thls sectionis the Leglslature S - dete1m1nat10n as
to. the. district’s boundaries.and’it is wundisputed, as has
been indicated, that appellant’s-lands.are -within: these
boundar1es

Whether the lands of appellant mvolved he1e admlt-
tedly within the boundaries of the district, were benefxted
by the improvement and -subject' to the payment of the
assessments 'imposed -depends.-on -whethér the Legisla-
ture, in creating the Improvement District, manifestly -
and arbltranly abused its:powers under the Act, supra.
The guiding rule ;was announced:by this 'court “in ' St.
Louis, Iron Mountain & - Southerw  Railivay ‘Company
v. Board of Directors of Levee District-No. 2 of Jackson
County, 103 Ark. 127, 145, S W.. 892, in this language
“After the’ Leg1slature has determmed that a certam
area which it has orgamzed into an 1mprovement district
will be benefited by the improvement, it is not a questlon
for the courts to determine upon.a preponderance-of tlie
evidence- as ito whether- or notthe- legislative judgment
has-been properly exercised. s It is only an ar bltrary and
manifest abuse of power by the Legislature in creating
1mprovement dlstrlcts that will be rev1ewed by the: eourts

.....

“Mr Cooleyr sald -‘The Whole subgect of taxmd
dlstucts belongs to the Leg1slature Tt:has been. 1epeat—
edly decided that the legislative.act _assigning disgricts
for special taxation on the basis of benefits can not be
attacked on the ground ‘of ‘érror i “judgnient regarding
the special benefits and defeated by- satlsfymg a court
that no special or-peculiar benefifs are received. If the
Legislature has fixed the district, and laid the tax for the
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reason that in the opinion of the legislative body such

distriet is peculiarly benefited, its action generally must

be deemed conclusive.” 2 Cooley on Taxation (3 Ed.),

pp. 1207-8.

‘“As is said in Moore v. Board of Directors of Long
Pravrie Levee District, 98 Ark. 113, 135 S. W. 819: ‘Only
an arbitrary and manifest abuse of power by the Legis-
lature would be reviewed, and not merely mistakes of
Judgment. To hold otherwise would be to take away from
the lawmakers the powers committed to them and to sub-
stitute the judgment of the courts, requiring the latter to
review every matter alleged to have heen erroneously
determined by the Legislature.

We think it would serve no purposé to attempt to
discuss and analyze the facts presented on the question
of whether appellant’s lands have been benefited or im-

~ proved by thelevee. It suffices to say that after a care- —

ful review of the record we conclude that the testimony
is sufficient to show that the determination of the Legis-
lature, in including within the district the lands of appel-
lant, was not an arbitrary and manifest abuse of its
powers under the rule announced above.

In reaching this conclusion, we are not influenced by
the decree of the Desha Chancery Court of April 21,
1919, supra, and attach no importance to it.

. We attach great weight to the undisputed fact that
~ appellant, or its predecessors in title, (just when appel-
lant acquired title, the record does not show), since the
creation of this district, under Act 463 of 1917, has paid
all annual installments extended against these lands,
without objection. It therefore for many years had
knowledge that its lands were included in the district, -
and that bonds had been issued and sold, which became
a burden not only upon appellant’s lands but upon all
the lands in the distriet.

In the circumstances, appellant’s objection comes too
late. (Tarleton Drainage District No. 15 v. American
Investment Company, 186 Ark. 20, 52 S. W. 2d 738.)

Finding no error, the decree is affirmed.



