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Kress v. Coon.
4-8537 : 210 S. \V 2d 812
Opmlon delivered May 3, 1948.

1. CONTRACTS—PRINCIPAL AND AGENT.—While the contract under
which appellee was working stacking lumber at appellant’s mill
was signed by J, the evidence is sufficient to show that J was
acting for appellant in the capacity of manager or superintend-
ent of appellant’s mill.

2. APPEAL AND ERROR.—Although the preponderance of the testimony
supports appellant’s contention that appellee had been paid in
full for his work, the testimony is in dispute and the appellate
court in determining whether the testimony on behalf of appellee
is legally sufficient to support the verdict in his favor will give
the testimony offered by him its highest probative value.

3. CONTRACTS—LABOR PERFORMED—EVIDENCE.— While appellee’s testi-
mony is not clear as to the exact amount of work done by him, it
is sufficient to show work of a value equal to the verdict returned.

4. ACCORD AND SATISFACTION.—However improbable appellee’s testi-
mony that receipts signed each week by him having a notation on
the margin “paid in full” or “paid to date,” that the marginal

. notations were not noticed .by him, it cannot be said, as a matter
of law, that the jury had no right to accept his explanation that

the receipts signed were intended to cover labor in stacking lum-
ber only.

Appeal from . Clark Cireuit Court; Dewxter Bush,
Judge; affirmed.

D. H. Crawford and H. H. McK enzie, for appellant.
. Agnes F. Ashby and J. H. Lookadoo, for appellee.

Smrra, J. This is a suit to recover the balance alleged
to be due on a contract to stack lumber and from a judg-
ment in appellee’s favor is this appeal.

The issues involved are stated in the instructions of
the court, which are copied as a statement of the case.
Instruction No. 1 reads as follows: :
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““The plaintiff has brought this suit against the de-
. fendant for a sum of money which he claims is due him
for certain work he performed and had performed at de-
fendant’s lumber yard at Boughton. Mr. Coon, the plain-
tiff, claims that in connection with his job of stacking
lumber at Mr. Krebs’ lumber yard he had an understand-
ing with the defendant, or his agents in charge of the
vard, for Mr. Coon to have himself and his men, Coon’s
men, unload trucks of lumber and sort or separate that
lumber and that for that, according to Mr. Coon’s con-
tention, Coon was to receive from the defendant, however
much that cost; that is, Mr. Coon was not to lose any-
thing. He claims he had a contract or working agreement
with the defendant to stack lumber at this lumber yard
and also to unload trucks and separate the various kinds
" of lumber there and stacking it.

““Now, Mr. Krebs contends that Mr. Coon’s job was
to stack and that the lumber stacking job included all the
things that he is claiming pay for here today and that he
has been paid for it. Mr. Coon claims that his job was
stacking lumber and in addition thereto, that he had a
separate agleement to unload the trucks and to sort ov
separate the various dimensions of the lumber and the
kinds of lumber in the stacks as well as stacking it, and
. that he, according to that agreement and understanding,
is entitled to receive whatever it was worth—whatever it
actually cost him from Krebs for what he claims was
additional work for unloading the trucks and sorting the
lumber and building a few stack bottoms. Mr. Krebs
claims his contract was to stack lumber, but that contract
included all these things and that the price he was paying
for stacking the lumber included pay for whatever he did
about unloading the trucks, if anything, and.for sorting
and separating the lumber.

““‘Now, there is another item that is independent of
this. There is an item for checking lumber at $3 per day
which is separate still from all these matters. Plaintiff
claims that he is entitled to $45 for 15 days’ work for
checking lumber for which he hasn’t been paid and de-
fendant denies he owes that. But, that is a little different
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from the main thing. The main thing is the plaintiff’s

claim for more payment for unloading the trucks, and

sorting and separating the timber without having been

paid for that and that they agreed to pay him extra for it.

The aefendant denies it and says it was his duty to do all

the things for the price he was paying him for stacking

lumber and he claims that he has paid plaintiff for all .
of it.

“It is simply a question of fact. The burden is on
the plaintiff to prove his case by a preponderance of the
evidence. In other words, he is required to prove to you
that there was such an agreement; that he was to receive
extra compensation for unloading the trucks and for sort-
ing the lumber and building the extra stack bottoms. If
he proves that to you by a fair preponderance of the evi-
dence, then he should also prove by a preponderance of
the evidence how much it was worth. Unless plaintiff has
proven those things to you, you will find for the defend-
ant. If you find from the evidence in this case that plain-
tiff’s theory is right as to the contract and that he is enti-
tled to a certain sum of money, you will find for him in
that-amount. On the other hand, if you find that Krebs”
statement is correct and it was all included in the price
he was paying, and that it has been paid, then you shonld
find for the defendant, or, if the proof is evenly balanced
and you cannot tell which way to go, then you will find
for the defendant. The matter of the $45 is a separate
item that is independent of this contract with reference
to the stacking and sorting of the lumber. If you find by
a preponderance of the evidence that he did agree to pay
him for that—checking the lumber—which, according to
the undisputed evidence was $3 per day, if vou find that
he did 15 days’ work for which he has not been paid. if
you find that by a preponderance of the evidence, he
should have judgment for the $45. If he didn’t work that
15 days, he shouldn’t recover anything, and your verdict
on that item should be for the defendant.”’

It appears from this statement of the case that the
questions involved are ones of fact, and involve no ques-



ARR.] Kzgess v. Coox. 415

tion of law. That this is true is shown by the objection
made to the instruction which reads as follows:

““The defendant objects generally to the instruction
given by the court and specifically for the reason that
there is no testimony in the record as to what the work of
unloading trucks and sorting the lumber is worth and in
submitting that issue to the jury, the court is submitting
an issue not supported by any competent testimony. The
defendant further objects because the instruction per-
mits the jury to find what the actual cost to the plaintiff
‘was to stack and unload and sort the lumber and there is
no competent testimony, but only the statement of the
plaintiff, Coon, that it was worth a certain amount of
money for that work.”’ :

No other instruction was asked, and the jury was left
to determine the questions of fact raised by the testimony,
which is in hopeless conflict and cannot be reconciled.

Appellant is engaged in the business of manufactur-
ing and selling lumber and lumber products. Appellee
was employed as a lumber stacker and began wokaw
under a contract reading as follows:

“I, Conway Coons of Gurdon, Ark., R. 2, agree to
serve as foreman and build stack bottoms and supervise
and help in the stacking of lumber for the Krebs Lumber
Co. Located Boughton, Ark., and managed by Walter W.
Jolly, Gurdon, Ark.

““I, Walter Jolly, agree to pay the above Conway
Coons for the above service described $2.50 per thousand
until we have sufficient stack bottoms built, decided upon
by myself. After stack bottoms are built and when they
are to be refilled they are to be refilled at the price of
$1.50 per thousand.

““All lumber is to be removed from stack bottomq
and loaded on wagons or trucks for the plainers or ship-
ping at the price of ($0.75) seventy-five cents per thou-
sand,

s/ Conway Coon

Walter W. Jolly.”



416 Kresns v. Cooxw. [213

The contract was entered into June 12, 1946, and the
undisputed testimony is that Jolly, who signed as a party
thereto, was in fact acting for appellant in the capacity
of manager or superintendent. The testimony is to the
effect that when delivery of the lumber at appellant’s
vard began it was found to be of mixed dimensions and
required sorting. Appellee complained that this was a
work which his contract did not require him to perform.

It became necessary to build a number of foundations
on which to stack the lumber, called stack bottoms. The
contract set out above required appellee to build the stack
bottoms, but it did not specify at whose expense the work
should be done. It did specify that until a sufficient num-
ber of stack bottoms had been built, appellee should be
paid at the rate of $2.50 per thousand feet for the lumber
stacked. A controversy arose as to the work appellee was
required to do, and the price to be paid for doing it, but
the testimony fully sustains the finding that an additional
contract was made. However, the terms of the additional
contract and the amount and value of the work to he done
under it is in dispute, and out of this dispute arose the
issues of fact submitted to the jury under the instructions
above copied.

On these issues the great preponderance of the testi-
mony supports appellant’s contention, but the testimony
is in dispute and we can only determine whether the tes-
timony offered in appellee’s behalf is legally sufficient to
support the verdict of the jury, and in determining that
question we must give the testimony offered by appellee
its highest probative value.

When thus viewed the testimony is to the following
effect: Appellee employed and paid his own crew of men
in stacking and sorting the lumber and in building the
stack bottoms, and in so doing he was an independent
contractor. Jolly was superseded as manager by one Me-
Dermott on July 10th, on which day, according to appel-
lee’s testimony, a supplemental contract was made with
appellant himself to pay for additional work and at an
increased price.
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Appellee sued for the sum of $801.50 covering work
done by himself and by men employed by him from July
10th to August 23rd, on which day, according to appel-
lee’s testimony, he was discharged by McDermott. The
verdict in his favor was for the sum of $670.50, for which
amount iudoment was rendered. Appellant insists that
this sum is grossly excessive, even though there was a
contract to pay appellee for wo1k not covered by the orig-
inal contract, and further that appellee was paid in full
for all work which he did or hired done.

It would serve no useful purpose to recite the con-
tlicting testimony, as to the amount of work appellee did
or hired done, and it must suffice to say that while appel-
lee’s testimony on this question is not clear as to the exact
amount of work done, his testmiony shows work of a
value equal to the ver dlct returned.

Appellee was paid at the end of each week, and a
number of receipts were offered in evidence showing pay-
ment at the end of each weck, which contained such nota-
tions as ‘“‘paid in full’’ or “‘paid to date.”” Appellee tes-
tified that he did not observe these notations when he
signed the receipts, and that they were intended to cover
only the work of stacking under the original contract. As
will be observed, the instructions given made no specific
reference to this question of fact, and however improb-
able appellee’s explanation of the receipts may appear
to be, we cannot say as a matter of law that the jury had
no right to accept appellee’s explanation as to the pur-
pose of the receipts, and the items which they were in-
tended to cover.

v Appellee’s testimony is legally sufficient to support
the verdict, and the judgment ther eon must therefore be
affirmed.



