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1.  CARRIERs.—Appellee hauling freight in less than car lots between
stations on the line of Mo. Pac. Rd. Co. under a contract with the
railroad company would, under the evidence, be a common carrier.

2. CARRIERS.—Appellants’ contention that appellee, if granted a cer-

tificate of convenience and necessity, would, under its contract

- with the railroad company, be operating in violation of Aect No.

367 of 1941 is sufficiently answered by saying that the freight

‘hauled by appellee would be hauled for charges fixed in a properly

filed and approved tariff and a bill of lading issued by the rail-
road company for each shipment.

3. CARRIERS—STATUTORY CONSTRUCTION.—The statute (Act No. 367
of 1941) contains no prohibition against such transportation
service as is here involved, and the failure of the Legislature to
expressly authorize such service does not deprive the commission
of the power to grant permission for it.

4. CARRIERS—FINDING OF COMMISSION.— The finding of the Commis-
sion that appellee was finargcially able to render the contemplated
service cannot be said to be erroneous.

5. PUBLIC SERVICE COMMISSION——FINDING ON QUESTIONS OF FACT.—

The findings made by the Public Service Commission on questions

. of fact will not be upset by the courts unless clearly against the
weight of the testimony., ' :

6. APPEAL AND ERROR—The finding of the Commission and of the
Circuit Court upholding the Commission that the service which
appellee proposed to render would be of great benefit to the ship-
ping public cannot be said to be contrary to the weight of the
evidence.

7. CARRIERS.—In granting a proposed carrier’s application for a cer-
tificate of convenience and necessity, the public convenience
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MoTtor TransporT COMPANY.
should be the first consideration, and the interests of other utili-
ties already serving the territory secondary.

8  CARRIERS.—While the testimony before the Public Service Com-
mission was sufficient to show the need of supplementing rail
transportation of freight in less than car load lots by motor truck
haul, the Commission’s order should have shown that the author-
ity granted would permit freight shipments that move partly by
rail and partly by truck only.

. On Rehearing
9. PUBLIC UTILITIES—CARRIERS.—Since the case may not have been
fully developed before the Commission, it will be remanded to
permit appellee, if it be so advised, to apply to the Commission for
another hearing as to the requirement for part rail haul as fixed
in the original opinion and to amend or eliminate that require-
ment, if it thinks it fair and in the public interest to do so.

Appeal from Pulaski Circuit Court, Second Divi-
sion; Lawrence C. Auten, Judge; modified and affirmed.

Lowis Tarlowski, for appellant.
Henry Donham, for appellee:

Rosixs, J. Appellee, Columbia Motor Transport
Company, a Delaware Corporation, made application to
Arkansas Public Service Commission for certificate
anthorizing appellee to operate as a motor carrier of
freight within this state. Appellants, thirty-three duly
licensed motor freight carriers, filed protest and resigted
the application. After an extended hearing the Commis-
sion granted the application and ordered the issuance of
the certificate of convenience and authority as prayed
for by appellee. The protesting carriers appealed to the
Pulaski Cirenit Court, where judgment affirming the
Commission’s order was rendered. This appeal is prose-
cuted from that judgment. : :

The service proposed by appellee and authorized by
the Commission was to be rendered in accordance with a
contract entered into between appellee and Guy A.
Thompson, Trustee in Bankruptcy of Missouri Pacific
Railroad Company, on March 19, 1946. This contract
contemplated ‘“a system of coordinated rail-motor-truck
service, auxiliary to or supplemental of the Trustee’s
service by rail, for the handling of less-than-carload
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freight . . . over certain highway routes and be-
tween stations on certain lines of railroad of Missouri
Pacific Railroad Company, Debtor, located within the
state of Arkansas. . . .. ’° Under this contract appel-
lee agreed to haul in motor trucks, along prescribed
routes, from certain stations of the railroad company to
certain pther designated stations of the company, freight
tendered to it by the railroad company. Appellee was to
be compensated for this hauling on a mileage basis at
such rates as should be thereafter agreed upon by -the
parties to the contract. '

The trustee in bankruptey of the railroad company
was authorized to enter into this contract by order of the
United "States District Court, in which the bankruptey
proceeding was pending, and the trustee, supporting ap-
pellee’s request, intervened in the proceeding before the
Public Service Commission, '

The proposed service was thus &seribed by the Com-
mission in its order:

) ““Missouri Pacific Railroad Company and its affili-
ated lines in Arkansas (hereinafter referred to collec-
tively as Missouri Pacific) is a common carrier by rail
and its system covers a large portion of the State of
Arkansas. It currently has 269 stations on its lines in
Arkansas. Tt desires to establish and operate a system
of codrdinated rail-truck service along its lines which
will be auxiliary to and supplemental of its present serv-
ice by rail for the handling of less than carload freight
and merchandise, mail and express.

““Columbia proposes to assume full responsibility
for compliance with the laws of Arkansas and the rules
and regulations of this Commission. It is estimated that
the proposed service will require the use of from twenty-
five to thirty trucks. Columbia will charge Missouri
Pacific for its services on a mileage basis to be deter-
mined later by the parties, but not to exceed the charges’
now being paid by Missouri Pacific for similar service in -
other states. The total mileage to be operated by Colum-
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bia in Arkansas will be 1,946.84 miles which does not ex-

ceed the mileage allowed by the Arkansas law. Sched-

ules will be coordinated with the movement of merchan-

dise cars by Missouri Pacific between merchandise cen-

ters.

““The service to be rendered by Columbia will be
limited to stations now or hereafter located on the lines
of Missouri Pacific. Columbia does not propose to file
any schedules of rates to be charged to the shipping
public by it, but will collect its  charges from Missouri
Pacific.

¢¢At the present time, less than carload freight of
Missouri Pacific is handled exclusively by boxcars and
local way-freight trains. The cost to Missouri Pacific of
rendering comparable service for less than carload
freight by rail would be prohibitive. The handling of
l.el. freight under the proposed plan will result in a sub-
stantial annual saving to Missouri Pacific. Experience
in other states has proven that the distribution of lel
freight by trucks as proposed in the application is the
most satisfactory and economical means of handling this
kind of freight.

“Under the proposed plan, the time consumed in
handling lel. freight will be substantially reduced. In
some instances the time will be reduced as much as eight
days. Under the existing service, a shipment from Pine
Bluff to a point between Little Rock and Newport is
delivered the next morning and between Knobel and New-
port the delivery is the late afternoon of the next day.
Under the proposed service, this shipment from Pine
Bluff would be delivered the same night.

. <Of the 269 Missouri Pacific stations in Arkansas,
there are 57 stations which are not now being served by
a certificated motor carrier of freight. It is estimated .
that it would require the services of 38 existing motor
freight carriers to perform the proposed services for
Missouri Pacific. It is contended that under the pro-
posed operations Missouri Pacific will continue to haul
the same freight it is now hauling and that the only
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change will be in the manner in which lc.l. freight is han-

dled between certain stations. '

““Under the preposed plan, Missouri Pacific will
operate merchandise cars daily, except Sunday, between
the following points: Little Rock to McGehee; Little Rock
to Wynne; Little Rock to Newport; Little Rock to Rus-
sellville; Little Rock to Fort Smith; Little Rock to Gur-
don; Little Rock to El Dorado; Texarkana to Little
Rock; Fort Smith to Little Rock; McGehee to Lexa; and
MecGehee to Little Rock. These points are designated as
‘break-bulk points’ and represent points at which suffi-
cient lLe.l. freight is accumulated to justify the operation
of a merchandise car.

““For illustration, a less than carload shipment orig-
inating at Pine Bluff and destined for Batesville would
be taken from the door of the shipper to the freight
depot of the Missouri Pacific at Pine Bluff by the Mis-
souri Pacific pick-up and delivery service. The agent at
the Missouri Pacific depot in Pine Bluff would issue a
railroad bill of lading to the shipper. The shipment
would then move by Columbia’s truck to Little Rock. In
Little Rock the shipment would be loaded in a merchan-
dise car and moved by rail to Newport. It would be un-
loaded at Newport and then moved by Columbia’s truck
to Batesville. The reverse routing of this shipment from
Batesville to Pine Bluff would be different. A shipment
from Batesville to Pine Bluff would move all the way by
Columbia’s truck. The reason for this difference is that
there is not enough lec.l. freight originating in Newport
and points north and northwest to justify the operation
of a merchandise car from Newport to Little Rock. Less
than carload freight destined for intermediate stations
between break-bulk points will be handled by truck.

s

Much of appellants’ argument here is directed to
their contention that appellee’s operations will be those -
of a common carrier and not a contract carrier. With
this proposition we agree. The Commission properly
held that appellee will be a common carrier, and this
holdin&is supported by the weight of authority. State
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v. Rock Island Motor Transit Company, 209 Minn. 105,

295 N. W. 519 ; Baldwin v. State Corporation Commission,

143 Kan. 580, 56 P. 2d 453; United States v. Califorma,

297 U. S. 175, 56 S. Ct. 421, 80 L. Ed. 567.

But, say appellants, every common carrier is re-
quired, under the provisions of Act 367 of the General
Assembly of Arkansas, approved March 26, 1941, to haul
freight at rates shown in a duly promulgated tariff, and
not for the compensation agreed to be paid by the rail-
road company on mileage basis, and every common car-
rier' must, under the law, issue a bill of lading for each
~ shipment. And appellants argue that the proposed serv-
ice will not comply with these two requirements. A suffi-
cient answer to this contention is that the freight handled
by appellee will be hauled for charges duly fixed in a
properly filed and approved tariff; and a bill of lading
will be issued by the railroad company for each shipment.
The requirements as to filing of tariffs by carriers and
as to issuance of bills of lading by them are primarily for
the benefit of shippers and under the plan proposed by
appellee shippers will have every protection as to freight
rates, and as to evidence of the transportation contract,
that the law intends. There is in the statute invoked no
prohibition against a transportation service of the nature
herein involved; and we conclude that failure of the law-
makers to authorize expressly such a service would not
deprive the Commission of the power to grant permission
for it.

Appellants also argue that the necessary showing of
its financial ability ‘to render the proposed service was
not made by appellee. It appears from the record that,
while the capital of appellee itself is relatively small,
appellee is a subsidiary of Columbia Terminals, a larger
corporation. The balance sheet of this latter concern
showed net current assets of $334,960.57 and unappro-
priated surplus of $746,223.79. According to the finding
of the Commission, Columbia Terminals has undertaken
to subscribe and pay for an amount of the capital stock
of Columbia sufficient to provide adequate funds for Co-
lumbia to carry on the proposed operation. The Com-
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mission concluded that appellee was financially able to

render the contemplated service; and we are unable to

say that this conclusion was erroncous.

It is urged by appellants that the evidence does not
support the finding of the Commission that public neces-
sity and convenience require the additional transporta-
tion service contemplated by appellee’s application. In
considering this phase of the case it must be remembered
that we are dealing with the finding of a tribunal erected
by the Legislature for the special purpose of investigat-
ing and determining matters of the nature here involved;
and the finding of such a tribunal on a fact situation may
not be upset by the courts unless the finding is clearly
against the weight of the testimony. This principle is
recognized and the authorities supporting it are cited in
the recent case of Camden Transit Company v. Owen,
209 ‘Ark. 861,192 S. W. 2d 757. :

In the hearing before the Commission forty-eight
witnesses, from many different localities in Arkansas,
testified that the proposed service was needed and would
greatly serve the convenience of the public. These wit-
nesses were all businessmen, shippers of merchandise,
and acquainted with traffic conditions. It was shown that
fifty-seven of the stations on the railroad company’s line,
the shippers at which would benefit from the new plan
for handling freight, had no motor freight truck service
whatever. While the appellants offered to furnish their
trucks to do the same hauling, along routes embraced in
their respective licenses, as that proposed by appellee,
this service of course would be of no avail to shippers in
the fifty-seven towns not served by any of appellants.
Furthermore, it was not shown that it would be practi-
cable to codrdinate the schedules of the thirty-three dif-
ferent haunlers with those of the railroad company so as
to make the plan suggested by them feasible. '

Upon a careful review of the record we are unable to
say that the Commission’s finding and that of the lower
court upholding the Commission are so contrary to the
weight of the evidence as to authorize us to set same
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aside. The new codrdinated rail and truck service will
doubtless be of great convenience to the shipping publie,
and, while the rights of those already in the transporta-
tion field must be taken into account in a proceeding of
. this kind, the paramount consideration is always the in-
terests of the public, at whose expense the highways used
in this type of transportation are built and maintained.
“In granting certificates, the public convenience and ne-
cessity should be the first consideration, and the interest
of public utilities already serving the territory second-
ary, . . .°’° Public Utilities by Pond, 4th Ed., § 913,
p. 1849. Santee v. Brady, 209 Ark. 224, 189 S. W. 2d 907;
Lienhart v. Bryant, 209 Ark. 764,192 S. W. 2d 530; Cam- -
den Transit Company v. Owen, 209 Ark. 861, 192 S.-'W.
2d 757.

But under the order made by the Commission the
service authorized was not limited to a rail and truck or
truck and rail movement of freight. Under this order a
hauling of freight by appellee’s trucks from shippers at
certain points to consignees at other points, without any
preceding or succeeding movement by rail, is authorized.
Now this would permit appellee, which is not a railroad
corporation, to haul freight by motor truck—without any
movement whatever by rail—on railroad bills of lading
. at rates fixed for rail transportation. While the testi-
mony adduced before the Commission was sufficient to
show the need of supplementing rail transportation of
freight with a motor truck haul thereof, it did not show
the necessity of any additional transportation facilities
by motor truck only. The Commission should have pro-
vided that the authorization for the new ‘service would
permit only freight shipments that move partly by rail
and partly by truck.

The judgment of the lower court is modified so as to
require the Commission to amend the order appealed
from by including therein this sentence: ‘‘Provided, that
the service authorized by this order shall not include
transportation of any freight in which there is not a bona
fide movement by rail and truck or by truck and rail.”’
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And, as so modified, the Judgment of the lower court is
affirmed.
On Rehearing

- Rosins, J., on rehearing. In its petition for rehear-
_ing appellee insists that our direction for modification of
its certificate of authority so as to require some rail
movement on all traffic handled by it is erroneous. On
the record before us we conclude that our order was
proper; but, as this particular phase of the matter may
not have been fully developed in the hearing before the
Commission, we amend our former order so as to permit
appellee, if it be so advised, to apply, in the regular man-
ner, to the Commission for another hearing as to the pro-
priety of the requirement for part rail haul as fixed by
us, and to permit the Commission, should it find such
order fair to all concerned and in the public interest, to
amend or eliminate the requirement that all traffic han-
dled by appellee have some rail haul ; any such order, of
course, to be subject to appeal in the manner provided by
statute. :



