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CONTRACTS—AGREEMENT TO PAY COMMISSIONS FOR -PROCUREMENT OF
INSURANCE.—University of Arkansas authorized A, an insurance
company, to write annuity policies for certain classes of em-
ployees. B was A’s general agent. B contracted with C on a
brokerage basis, the latter to receive 20% of first year’s premium
payments and 3% thereafter for nine years. B and C contem-
plated that when additional funds became available through
State appropriations, the original transaction would merge into
the new business. B, while admitting that this was the under-
standing, and testifying that C was entitled to the commissions,
abandoned his contract with C because of “pressure” from
authoritative sources, and paid the commissions to D. Held, that
under B’s testimony and all of the facts presented, both A and B
were obligated to C: and this was true in spite of the fact that.
D had been pald

Appeal from Pulaski Ohancery Court; Frank H.
" Dodge, Chancellor ; reversed.

Lee Seamster and Buzbee, Harrison & Wright, for
appellant. .

House, Moses & Holmes and W. Horace Jewell, for
appellee.

Grirriy Smrta, Chief Justice. The appeal by Yar-.
rington is from a decree dismissing his complaint against
John Hancock Mutual Life Insurance Company and Rob-
ert M. Williams, the plaintiff’s allegations being that
Williams as general agent for the Insurance Company
contracted with him July 12, 1943, for the procurement of
applications for retirement participating annuity policies
covering members of the Extension Service, University
~of Arkansas College of Agriculture.

The insurance was initially predicated upon a letter
from T. C. Carlson, business manager for the University,
in which he stated that the Board of Trustees had author-
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1zed a special committee to. enter into an agreement with

the John Hancock Company, and that the committee on

June 9th ‘‘voted to approve and adopt the plan submitted

by your Company. . . . Under authority of this

- action of the committee, you may proceed.”’

This plan as originally drawn provided that contri-
butions in favor of employees of the Extension Service
would be made by the University to the extent of five
percent of the salary of employees who were eligible to
participate, but not in excess of an annual salary of
$1,500—such contribution to be from Federal funds ad-
ministered by the University.

In July 1943 the insurance plan was embodied in a
pamphlet termed the Red Book; and in July, 1945, the
Blue Book, containing modifications and liberalization
of the undertaking, appeared. The Red Book was com-
piled through joint efforts of the Insurance Company,
the University, R. M. Williams, and Yarrington. It car-
ried a facsimile print of President Harding’s letter of
July 7, 1943, addressed to members of the staff of the
Agricultural Extension Service. It is printed in the foot-
note.! '

"The Red Book was mailed to Extension Service em-
ployees. At approximately the same time Williams sent
to the listed eligible employees blank application forms to_
obtain the employee’s authorization that the University
might deduct from monthly salaries the amount so made
available to match the Federal contribution. These ap-
plications were mailed by the employees directly to the
Extension Service. They were in turn forwarded to Wil-

! President Harding’s letter: “Following a practice adopted by
many educational institutions, the University of Arkansas inaugu-
rated several years ago a plan of retirement benefits for members of
its faculties and administrative officers. This annuity plan has now
been extended to cover the members of the staff of the Agricultural
Extension Service. Under the University plan the policyholder makes
a monthly payment and the University matches this payment up to a
fixed maximum from any funds that have been appropriated for that
purpose. It is to be hoped that the protection of this annuity policy
may be received in the same spirit of appreciation as it is given and
that the spirit of mutual helpfulness may be of great benefit to the
University.” R
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hams who inserted Yarrington’s nanie as the procuring

agent or broker. There was no ‘‘master’’ or group policy

—only the individual contracts, with the Extension Serv-

ice named as employer.

Under Yarrington’s contract with appellees, which
- “‘tied in’’ with the Red Book, he was to receive as a com-
mission 20% of the first year’s premium, and thereafter
for nine years 3% per year.

Anticipating that at some time the State would
appropriate funds for contributions similar to those
made by the Federal government, Article 14, See’s 3 and
4, provided: ¢‘Since State appropriated funds cannot
be used as employer contributions, . . . amendment
to [the general provisions of Article 14] will be made to
remove the $1,500 limitation if and when authority is pro-
vided for the use of State appropriated funds as em-
ployer contributions.”’

Yarrington was paid all he cla1ms was due him for
policies issued in 1943 and 1944, and neither Williams nor
the Company contends that he W111 not be entitled to com-
missions on premiums paid during the full period—that
is, three percent annually for nine years.

In 1945 the General Assembly, by Act 83, approved
February 21, authorized use of State funds as contribu-
tions, to be matched by employees of the Extension Serv-
ice, such contributions not to exceed five percent of the
employee s salary. The $1,500 limitation was not in-
cluded in the Act; whereupon the Blue Book was issued.
Like the Red Book it carried facsiinile of President Har-
ling’s letter of July 1, with this statement: ¢‘A recent
appropriation by the General Assembly makes it possible
for members [of the staff of the Agricultural Extension
Service] to participate [in the annuity insurance] no mat-
ter whether they are paid by State funds or by Federal
funds. Under the University plan the policyholder makes
a monthly payment and the University matches this pay-
ment.”’
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Yarrington construed his contract with Williams and

the Insurance Company to be that when State funds be-
came available for contribution purposes, to be used in
a manner similar to use of Federal funds, the general
plan of insurance was merely enlarged, and that he is
entitled to commissions on the business originating sub-
sequent to the Blue Book, and upon increased or enlarged
policies in effect July 1, 1945, where the increase came
about by reason of Act 83, and by removal of the $1,500
limitation. e

While conceding that he did not contribute to prepa-
ration of the Blue Book, Yarrington testified that he col-
laborated with the Extension Service faculty in getting
‘information regarding annuity contracts. The Extension
Service was at that time headed by Dean Dan T. Gray,
who said to appellant: ‘‘Yarrington, we are interested
in a retirement annuity for Extension Service employees.
They ought to be interested in the best contraet that can
be written, and I wish you would see what you can do.”’

Yarrington was agent at Fayetteville for Guardian
Life Insurance Company,.but it did not write annuities.
- This conversation occurred early in the fall or late sum-
~ mer of 1940. Thereupon Yarrington took the matter up
with Bob Williams, and Williams in turn referredthe
subject to John Hancock Company. E. H. Thompson was
head of the Extension Service at Little Rock. The infor- -
mation collected by Yarrington, Williams, and others who
assisted, was sent to Thompson, but for some reason the
policies could fiot be written at that time. Thompson was
replaced by Aubrey Gates. In 1942 Yarrington wrote
Gates, asking that the information he had supplied
Thompson be returned for further consideration. In this
connection Yarrington had direct correspondence with
the Hancock Company. The Company responded July
14, 1942, stating that it regretted its inability to accept
the business at that time because underwriting restric-
tions would not enable ‘“the case to qualify.”’ The letter
closed with this statement: ‘“. . . Our only hope
would be that the employer do not take action until after
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we have had an opportunity to modify our present under-
writing restrictions. It is conceivable this may be done
in the fall, but I am dubious that such modification will
take place before then.”” The modification mentioned in
this later was made, and the Company accepted the
business. ’

. During the session of the 1945 (ieneral Assembly,
Williams and Yarrington worked together, and with the
Extension Service, to procure State appropriations. Wil-
liams and Yarrington, according to appellant’s testi-
mony, considered that if an appropriation should be made
the new business would be a continuation ¢f Red Book

_plans. February 2, 1945, Williams wrote Yarrington as
follows: ‘I have your letter of the 31st, and will cer-
tainly do the necessary in connection with the Milum Bill
when it comes up in the House. ' You needn’t worry about
that business going elsewhere, as we sewed it up when
we entered into contract with the University, as you
know. Keep the eagle eye on the situation; and if any-
thing happens, we will get together.”’”

March 1, 1945, Williams wrote W. H. Chatfield, man-
ager of the Salary Savings and Pension Trust Division
of the John Hancock Company (Boston). He expressed
delight that the Legislature had made statutory provision
for state contributions, and added: ‘‘We are at work
with the local office toward assembling additional data,
with a view of making these additions as of July 1,1945.”’
He then stated that much to his surprise Sam Watkins,
agent of another insurance company who appeared to
- speak with authority, had told him (Williams) that the
University desired that commissions, formerly received
by Yarrington, should go to Watkins—who, it appears,
was threatening to have the business taken from John
Hanecock and placed with another company unless the
commission arrangements should be changed. Williams
stated that he was under the impression that ‘‘we’’ had
a contract with the University covering the business—
and, inferentially, the business was a continuation of the
old. He asked that photostatic copy of the contract be
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sent him. There was this significant statement: “My
feeling in the matter is that we are duty bound to the
. original agent, C. C. Yarrington, and I do not see how
we could go around him. We were named the insurer to
begin with; and, off-hand, I do not see how the Board of
Trustees could give the business to anyone else but the
John Hancock unless they construe it in the light of an
entirely new contract.”’

March 5, 1945, Williams wrote Yarrington, stating
that he had talked with one of the University Trustees,
““who feels as we do, that the contract was awarded the
Joln Hancock Company for the retirement annuity plan
to cover the employees of the Extension Service. It was
not awarded just on the basis of taking care of the Fed-
eral fund angle, but was so set up to take care of that
feature immediately, and -hook in with the State angle

“when the Legislature made the necessary appropriation.’’
There was reference to pressure that might be exerted,
with identification of those whom he thought could be of
service. He was convinced that these parties, ‘“once they
saw the light, will have a change of heart.”” The conclud-
ing sentence was: ‘‘Just stay in there and pitch until
the very last minute; then, if we see there isno other way
in the world but to work out a deal [with Watkins], you
and he can get together and try to come to some satis-
factory conclusion.”’

Williams wrote another letter, in which he referred
to Act 83, and in part said: ‘“There seems to be con-
siderable misinformation about the status of an existing
contract between our_ Company and the University “of
Arkansas. . . . Backin 1942 the John Hancock Com-
pany was awarded the rétirement annuity plan [covering
Extension Service employees]; and in the Legislature of
1943 we attempted to get the same bill passed which has
“Jjust been enacted. The Board of Trustees gave our Com-
pany the specifications for the plan, and after some six
months of negotiations the details were satisfactorily
worked out. One of the main details was the manner in
which additions to the plan would be handled ‘when and
if the State Legislature passed an Act to take care [of -
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contributions]. Under these pension plans the specifica-
tions are rather complicated and it would not only be
impractical, but almost impossible, for another Company -
to write a plan to take care of these additions which
would dovetail in with the present plan.”” There was
much more in the letter emphasizing Williams’ belief that
the contract ‘“we had entered into’’ was valid, that the
business was created in good faith, and in effect that it
was generally understood that if the State acted, then
the newly available funds would be in the nature of a
supplement to the business then resting upon Federal
money. ’

Other letters and conversations—not denied by Wil-
liams—econclusively establish the proposition that he
dealt with Yarrington on the basis of a general agent
authorized by his Company to hold out the inducement
that a valid contract had been entered into by himself and
the Company upon the one hand, and the University
Board of Trustees on the other, to write the policies.
Williams’ letter to the home office stresses this belief;
and certainly Williams caused Yarrington to think that
valid contractual relationships were a fact. Acting upon -
these assurances, Yarrington became a motivating agency
for procurement of the policies, beginning in 1943 and
continuing through June 30, 1945.

Williams did not, in his testimony, seek to conceal
his belief that Yarrington was entitled to the business.
He testified very frankly regarding conversations, gave
Yarrington credit for working up the plan, and explained
that the University contract ‘‘was not awarded just on
the basis of taking care of the Federal fund angle’’; but,
as he insistently declared, ¢‘it was set up to take care of .
the [Federal feature immediately]l, and to hook in with
the State [appropriation] when the Legislature had
acted.”’ ‘

In writing the home office Williams told Chatfield
they were ‘‘duty bound to the original agent, Yarrington,
and'I do not see how we could go around him.”” Williams
talked with one of the University Trustees, who felt the
same way. And he said to Yarrington, ‘‘You needn’t
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worry about the business going elsewhere. We sewed it

up when we entered into contract with the University.’’

It is argued that, when the extended or enlarged
service matured, the University designated the agent who
should receive commissions ; hence appellees were power-
less to interfere. But, as a matter of fact, the University
Board did not name Watkins. There were letters and
conferences and conversations between Williams, individ-
ual Trustees, and others who were interested because
of personal relationships; but the University did not,
by resolution or other official act, bestow any of the
business upon Watkins. Williams himself made the desig-'
nation—and he did this at a time when his best judgment
was that Yarrington was entitled to the commissions.
Finally he abandoned Yarrington when attorneys told
him that use of the State fund and elimination of the
$1,500 limitation should be construed as a new tnder-
taking. When asked regarding indirect instructions he
thought he had received to ‘‘cut’’ Watkins in as broker
—that is, when asked whether the directions were offi-
cial or unofficial, Williams replied:

‘““No, [they were not official]l. But when you find
out what’s going on, it’s véry helpful. When you know
what’s going on, and somebody who is sitting there is
helping out, then you would feel more at liberty to say
it had come by word of mouth, rather than by anybody
coming out and telling it to you. I thought it was being
made pretty plain:—they were told, and they told me.’’
And again: ‘‘You, instead of the Board of Trustees,
designated Mr. Watkins, didn’t you?’’ Answer: “Oh, if
you want to get it down to a needle-point, yes!’’ -

In their brief appellees construe the right they con-
tend for by saying it became evident the John Hancock
Company would not retain the business unless Watkins
should be permitted to receive the commissions. There-
fore, in order to hold a profitable contract (and it was a
contract Williams says was not new ),—in order to retain
this business Williams acquiesced in the unofficial repre-
sentations he was persuaded to believe had come from
an authoritative source; and in doing so he severed his
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relationship with Yarrington as to policies issued subse-
quent to June 30, 1945, and as to increases in outstand-
ing policies; and on May 26th he consummated arrange-
ments with Watkins. This he could do insofar as Wat-
kins was concerned, and Yarrington may look only to
appellees for compensatlon

Appellees say in their brief that ‘‘The sole interest
of the University in the policies was its agreement to
contribute from funds provided by the Federal govern-
ment’’; for, as was said in a preceding sentence, ‘‘No
contract was made with the University of Arkansas. Each
employee made a separate application to the Company
for an annuity, in an amount determined by him, and by
him alone.”’” Yet, under the same contract, arrangement
understandmg, or set-up, the 1945 apphcatlons, accord-
ing to appellees, ‘‘were mailed to the employees by Wat-
kins, and he signed his name to the application as pro-
- curing agent. . . . He was the broker—not only by
virtue of appointment by State officials and the Board of
Trustees of the Un1vers1ty of Arkansas, but he was also
the broker who in fact solicited and procured the appli-
~ cations for each annuity in 1945.”” Finally it was said
that if Yarrington was prevented from soliciting appli- .
cations, ‘It was by the Board of Trustees, and not by
Williams.”?

It must be remembered that Williams conceded that
he, and not the Board of Trustees, appointed Watkins.
It is true, of course, that Williams says the pressure
was too great to be resisted; but, in failing to meet the
issue at the risk of losing his own business, he assumed
whatever liability attached to this choice of action, even
though the choice was not one he relished.

The real root contract was made when Carlson wrote
Williams in 1943 that the Hancock- Company had been
selected, that its plan had been approved, and that
“Under authority of [this selection by the special com-
mittee] you may proceed.”’” Williams and the Company
did proceed, and they contracted with Yarrington. The
University Board of Trustees (June 11, 1945) passed a
resolution providing for expansion of the annuify ‘plan,
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and in the resolution said: ‘“Be it resolved that the John

Hancock Mutual Life Insurance Company of Boston be

continued as the underwriting institution.”’

The contract between Williams and Yarrington (July
12, 1943) was indorsed by the John Hancock Company
and signed, ¢‘J. H. Ward, Second Vice-President.”” Wil-
liams subscribed as general agent. A contractual provi-
sion was that the agreement might be terminated upon
thirty days written notice, ‘‘but such termination alone
shall not impair the broker’s right to receive [commis-
sions] if any shall acerue on policies issued on applica-
tions procured prior to such terminatien.’” Notice of
termination must be served personally, or sent by regis-
tered mail, :

No such notice was given Yarrington. His suit was
filed November 20, 1945. He prayed for an accounting,
payment of all sums due, and for a decree of specific
performance. T '

The John Hancock Company demurred December
10, 1945, asserting that the complaint failed to affirma-
tively show a contract to which it was a party. The com-
plaint was amended March 13, 1946, by alleging the joint
liability of Williams and his Company. There was a
motion to require the plaintiff to make his complaint
more definite and certain; and there were other plead-
ings. Williams’ answer was filed May 27, 1946. It con-
tained a definite disclaimer of liability; and it was, we
think, sufficient notice to Yarrington that he would no
longer be dealt with as a broker in respect of the annuity
contracts.

It is a general rule of construction, applicable to
ambiguous contracts, that where the parties have acted
in a definite way, and have by such conduct said, in effect,
that a particular purpose was contemplated from the
very beginning, then courts will give great weight to what
the accepted meaning was. Powell v. Baker Ice Machinery
Co., 8 Fed. 2d 125; Sternberg v. Drainage District No. 17
of Mississippi County, Ark., 44 Fed. 2d 560; Kahn v.
Metz, 88 Ark. 363, 114 S. W. ‘911, and other similar deci-
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sions. Seé ‘“‘Contracts,”” West’s Arkansas Digest, Fifth
Volume, § 170.

It would be difficult to find a clearer ‘case of con-
struction by the parties than the one we are called upon
to adjudicate in the appeal before us. The complete
frankness of Mr. Williams leaves little to be supplied by
inference. He and his Company contracted with Yarring-
ton, and it was intended that when the State appropria-
tion became effective the 1943 arrangement would con-
tinue and the supplemental business merged into it. The
University’s resolution of June 11, 1945, shows the influ-
ence of this contract:—‘the John Hancock Company
shall be continued as the underwriting institution.”’

The decree is reversed with directions that an
accounting be had, and that Yarrington have judgment
for the commissions he is entitled to on business resulting
until May 27, 1946, the date of Williams’ answer.



