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1. CONSTITUTIONAL LAW—STATUTES.—Act No. 28 of 1941 attempting

to vest exclusive jurisdietion in unlawful detainer suits in munici-
pal and justice of the peace courts where the amount involved
does not exceed $200 is unconstitutional and veid. Constitution,
art. VII, §§ 40 and 43. '

FORCIBLE ENTRY AND UNLAWFUL DETAINER.—In an action of un-
lawful detainer the rights of the respective parties to possession
of the premises is the very essence of the action.

LANDLORD AND TENANT—NOTICE TO QUIT.—Under § 6035, Pope’s
Digest, appellant having failed or refused to pay rent, three days’
notice to quit was sufficient. )

FORCIBLE ENTRY AND UNLAWFUL DETAINER—DESCRIPTION OF PREM-
ISES IN NOTICE TO QUIT.—Where the notice to quit given by appel-
lee described the premises as the “premises owried by me, but
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now occupied by you, situated on the Logtown Hill road just out-
side Van Buren, Arkansas,” it was, under the circumstances, suf-
ficient, since appellee owned no other property than ithat involved.

5. FORCIBLE ENTRY AND UNLAWFUL DETAINER—PLEADING.—Great
strictness and accuracy of description is not required in com-
plaints in forcible entry and detainer.

6. FORCIBLE ENTRY AND UNLAWFUL DETAINER—PLEADING.— Where
" appellee alleged that he was the owner of the property and had
rented to the defendant for a stipulated rent which had not been
paid and that notice to quit had béen served ‘on the defendant for
three days, the pleading was sufficient, and appellant’s conten-
tion that the complaint was insufficient in failing to allege that
appellee had ever been in possession or that he was entitled to
possession of the property cannot be sustained.

7. Names.—Where appellee sued appellant in unlawful detainer and
appellant did not deny that he was renting appellee’s house and
that the notice to quit and the summons were served on him, his
objection that the complaint designated defendant as P. A. Lingo
instead of James L. Lingo becomes immaterial and does not
prejudice his substantial rights. '

8. APPEAL AND ERROR.—Appellant’s objection that he was desig-
nated in appellee’s complaint as P. A. Lingo instead of James L.
Lingo, raised for the first time in the motion for new trial, comes
too late and cannot be sustained, even if it were otherwise avail-
able. :

9. EvVIDENCE.—Although appellant was asked whether he had re-
cently paid a fine for drunkenness and whether he had been in
jail there was, since he did not answer the first question and no
objection was made to the second, no prejudice to the rights of -
appellant.

Appeal from Crawford Cireuit Court; J. O. Kincan-
non, Judge ; affirmed.

Rains & Rains, for appellant.
C. E. Izard and Wilson & Starbird, for appellee.

Rosixns, J. Appellee brought unlawful detainer pro-
ceedings in the circuit court to recover possession of cer-
tain real estate, with a dwelling house thereon, which
appellee had rented by the month to appellant, and to
recover the sum of $30 rent thereon. Default in payment
of rent and service of notice to quit was alleged in appel-
lee’s complaint. Iossession was delivered to appellee
under writ issued by the clerk.
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Appellant filed demurrer to the complaint, and on
-overruling .thereof answered, denying the material alle-
gations of the complaint, and in cross complaint asked
damages for improper ouster.

A trial jury returned a verdict in favor of appellee
for possession of the property and for $30 rent. From
judgment on the verdict this appeal is prosecuted.

L

It is first contended by appellant that the circuit
court had no jurisdiction because under Act 28 of the
General Assembly of Arkansas, approved February 6,
1941, exclusive.jurisdiction of unlawful detainer suits,
where the rent involved does not exceed $200, was vested
in the municipal court and justice of the peace court.
The portion of that Act material to this controversy is
as follows: ‘¢ “When Writ to Issue. When any person
to whom any cause of action shall accrue under this act
‘shall file in the office of the clerk of the circuit court of
the county in which the offense shall be committed, or, if
the rent involved does not exceed two hundred ($200)
dollars, in. the office of the clerk of the municipal court of
.any city in said county, or before any justice of the peace
of the township where the lands lay, a complaint or state-
ment in writing signed by him, his agent or attorney,
specifying the lands, tenements or other possessions so
forcibly entered and detained, 6r so unlawfully detained
over and by whom and when done, and shall also file the
affidavit of himself or some other creditable person for
him, stating that the plaintiff is lawfully entitled to the
possession of the lands, tenements, or other posstssions
mentioned in the complaint, and that the defendant fore-
ibly entered upon and detains the same, or unlawfully
detains the same after lawful demand therefor made,
such clerk, or justice of the peace, shall issue a writ of
possession directed to the sheriff, where the action is
commenced in the circuit or municipal court, or the con-
stable, where the action is commenced before a justice of
the peace, commanding him to cause (if the plaintiff give
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security according to law) the possession of the lands,
tenements or other possessions in the complaint men-
tioned to be delivered to the plaintiff without delay, and
to summon the defendant to appear in court on the return
day of the writ and answer the plaintiff in the premises.’ *’

The Constitution of Arkansas ( § 40 of Art. VII) thus
prescribes the jurisdiction of Justices of the peace:
““They shall have original jurisdiction in the following

‘matters : First, exclusive of the. circuit court, in all mat-
ters of contract where the amount in controversy does
not exceed the sum of one hundred dollars, excluding in-
terest, and concurrent jurisdiction in matters of contract
where the amount in controversy does not exceed the sum
of three hundred dollars, exclusive of interest; second,
concurrent jurisdiction in suits for the recovery of per-
sonal property where the value of the property does not
exceed the sum of three hundred dollars, and in all mat-
ters of damage to personal property where the amount
in controversy does not exceed the sum of one hundred
dollars; third, such jurisdiction of misdemeanors as is
now, or may be, prescribed by law; fourth, to sit as exam-
ining courts and commit, discharge or recognize offend-
ers to the court having jurisdiction, for further trial, and
to bind persons to keep the peace or for good behavior;
tifth, for the foregoing purposes they shall have power to
issue all necessary process; sixth, they shall be conserva-
tors of the peace within their respective counties, pro-
vided a gustice of the peace shall not have Jurisdiction
where a lien on land or title or possession thereto is in-
volved.”” (ltalics supplied.)

Authority for creation of municipal courts is found
in § 43 of Art. VIT of the Constitution as follows: “Cor-
poration courts for towns and cities may be invested with
Jurisdiction econcurrent with Justices of the peace in civil
and criminal matters, and the General Assembly may in-
vest such of them as it may deem expedient with jurisdic-
tion of any criminal offenses not punishable by death or
imprisonment in the penitentiary, with or without indict-
ment, as may be provided by law, and, until the General
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Assembly shall otherwise p‘rovide, they shall have the
jurisdiction now provided by law.”’

Under the plain language of the Constitution a jus-
tice of the peace ‘‘shall not have jurisdiction where a lien
on land or title or possession thereto is involved’’; dand-:
the Constitution authorized the creation of munmicipal .
courts with only ‘‘jurisdiction concurrent with justices of
the peace in civil . . . matters L

Now the right of the respective parties to possession
of the rented premises is the very essence of an action for
unlawful detainer.

Tt follows that, insofar as it purports to vest juris-
diction in justices of the peace and municipal courts to
hear and determine actions for unlawful detainer, Act
No. 28 of the General Assembly of 1941 is contrary to the
Constitution and void. The circuit court did not err in
retaining jurisdiction. '

II.

Appellant next urges that his demurrer should have
been sustained because the complaint fails fo show that
notice to quit was served on appellant for the proper
time. In support of this contention our cases holding that
a tenancy from month to month may be terminated only
by notice for thirty days are cited. But in the case at bar
" nonpayment of rent when due was alleged. Under § 6035,
Pope’s Digest, it is provided: ‘‘Every person .
who shall fail or refuse to pay the rent therefor when
due, and after three days’ motice to quit and demand
made in writing for the possession thereof by the person
entitled thereto, his agent or attorney, shall refuse to quit
such possession, shall be deemed guilty of an unlawful
detainer.”” So, under the allegation of the complaint
(found true by the jury) that there was a default in the
rent, it was necessary to allege and prove service of notice
to quit for only three days. Parker v. Geary, 57 Ark. 301,
91 S. W. 472; Lindscy v. Bloodworth, 97 Ark. 541, 134 S.
W. 959. '

'
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Nor is the contention of appellant as to the insuffi-
ciency of the description in the notice well founded. The
property was described in the notice as ‘‘the “premises
owned by me but now occupied by you situated on the
‘Logtown Hill’ road just outside of Van Buren, Arkan-
sas.”” It is not disputed that appellant was in possession
of a small dwelling house owned by appellee in the named
locality. The notice could not have referred to any other
property and therefore was not misleading. ‘‘Generally
speaking a description of the premises in a complaint for
forcible entry and detainer is sufficient if it enables iden-
tification of the property.”” 36 C. J. S. 1178. ““Great
strictness and accuracy of description is not required in
complaints in forcible entry and detainer.”” Fink V.
Schmidt (Mo. App.), 245 S. W. 566.

IIT.

It is next urged by appellant that the complaint was
defective in that it was not alleged therein that appellee
had ever been in possession or was entitled to the posses-
sion of the property. It was alleged in the complaint that
the plaintiff was the owner of the property, had rented it
to the defendant (appellant) for a stipulated rent, which
had not been paid, and that notice to quit had been served
on the defendant for three days. This was sufficient,

IvV.

For reversal it is further argued by appellant that
his name is not P. A, Lingo, as he was designated in the
notice to quit, the complaint and the summons. He does
not deny that the notice to quit and the summons were
both served on him and that he in fact was renting appel-
lee’s house. Under the circumstances the mistake, if any,
. as to his name did not affect his substantial rights, and
such a defect must be disregarded under the provisions
of § 1466, Pope’s Digest,

’

Furthermore, appellant did not in any pleading raise
this question until after the trial, when he incorporated
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his contention relative thereto in the motion for new trial.
It was too late then to make such an objection, even if it
would have been available in any event.

V.

It is finally. urged that the lower court erred in per- '

mitting counsel for appellee to ask appellant if he had
paid a fine for being drunk. As to this the transeript
shows: ‘Q. You say your name is James L. Lingo? A.
Yes, sir. Q. You are the Lingo that occupied the house
of Jim Myers on Logtown Hill and got evieted? A. It
says P. A. Lingo. Q. You are the same man? A. My
name is James L. Q. You are the same man that was
ejected from that house? A. Yes, sir. Q. You are the
same man that they had in jail down bere last week? Mr.
- Rains: I object, that was after this suit was filed. The
court: He has a right to ask him if he has been in jail.
Mr. Rains: The rule is to ask the man if he has been con-
victed. The court: He may state. Mr. Rains: Save our
~ exceptions. Mr. Starbird: Q. You paid a fine in munici-

pal court for drunkenness about a week ago, is that right?-

A. Yes, sir, it is right. I paid a fine of $23.50, I have got
a receipt in my pocket, I pay my bills.””’ '
Tt will be noted that no objection was made to the

question as to payment of fine for drunkenmness; and
appellant did not answer the question as to his-being in

jail. Under the circumstances no prejudice could have:

resulted from the first question; and no objection was
made to the last one.

No error appearing the judgment is affirmed.

o



