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NEGLIGENCE.—Where defendant owes a duty to plaintiff to use
care and an accident happens which is caused by the instru-
mentality under the control of defendant, and the accident is such
that in the ordinary course of things it would not have occurred
if defendant had used proper care, this is, in the absence of testi-
mony to the contrary, evidence that the accident would not have
occurred if defendant had used proper care.
NEGLIGENCE—DOCTRINE OF RES IPSA LOQUITUR.—The doctrine of
res ipsa loquitur merely declares the conditions under which a
prima facié showing of negligence has been made, and does not
relieve the plaintiff of the burden of proving negligence.
NEGLIGENCE.—Where appellee was injured while a passenger on
appellant’s bus by reason of the breaking of lugs permitting a
wheel to come off, proof of these facts made a prima facie case
of negligence on the part of appellant.
NEGLIGENCE—BURDEN.—Appellee who was injured while riding on
appellant’s bus did not have the burden of proving latent defects
in the bus and appellant’s knowledge thereof.
INSTRUCTIONS.—Since the jury was instructed that they must con-
sider the instructions as a harmonious whole, appellant’s conten-
tion that an instruction assumed that appellee’s injury was the
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result of appellant’s negligence without telling the jury that they
must first find that appellee was, in fact, injured as a result of
the accident could not be sustained since the jury was so in-
structed in other instructions that were given.

6. NEGLIGENCE—RES IPSA LOQUITUR RULE.—The presumption of neg-
ligence raised by the res ipsa loquitur doctrine is sufficient to take
the case to the jury notwithstanding rebutting evidence.

7. TRIAL—PROVINCE OF JURY.—Whether the evidence offered by ap-
pellant in explanation of the breakdown of the bus when appellee
was injured outweighed the presumption of negligence raised by
the doctrine of res ipsa loguitur was, under the evidence, for the
" jury to determine.

. 8. APPEAL AND ERROR.—Since different inferences might reasonably
. be drawn from the testimony of appellant’s witnesses regarding

the degree of care exercised to make the bus safe, the jury was
warranted in finding that it did not overcome the presumption
arising from the proof made by appellee.

9.. PLEADING.—Pleadings do not limit the employment of the doctrine

) of res ipsa loquitur in cases in which it is otherwise applicable.

10. PLEADING.—A plaintiff who has proved the happening of an acci-
dent in which injury was sustained does not lose the benefit of
the presumptions arising therefrom by alleging what he conceives
to be the specific cause of the accident.

Appeal. from White Circuit Court; E. M. Pipkin,
Judge; affirmed. - '

Adams & Willemin, for appellant.

Yingling & Yingling and Hugh Williamson, for ap-
pellee. '

i Mixor W. Mnuweg, Justice. Appellant, W. . John-

som, is a carrier of passengers for hire and operates a

line of motor coaches out of Jonesboro. Arkansas, known

as Great Southern Coaches. Appellee, Mrs. Edna Green-

tield, brought this action for damages to compensate for
personal injuries allegedly sustained by her as a passen-

ger on one of appellant’s buses, while en route from

Jonesboro, Arkansas, to Newport, Arkansas, on Novem-

ber 15, 1944,

It was alleged in the complaint that injuries to ap-
pellee resulted from a sudden breakdown of the bus when
the left rear dual wheels ran off the bus. "T'he complaint
charged negligence on the part of appellant as follows:
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“That the negligence of the defendants consisted in put-
ting and placing said bus in service with defective equip-
ment, defective axle, lug bolts, wheel hubs and hub ma-
chinery and equipment which keep the wheels on said bus
in order and safe and which kept the wheels in question
on this bus safe, which the defendants knew or could
have known by the exercise of ordinary care were defec-
tive and which was unknown to plaintiff. That said neg-
ligence caused the said rear wheels of said bus to run off
and thereby injure the plaintift.”’ ’

The answer of appellant denied the allegations of
the complaint and alleged that appellant maintained a
well equipped mechanical department where all buses
were regularly and carefully inspected; that the bus in
which appellee was a passenger was thoroughly inspected
immediately preceding.the. trip on which the injury was
alleged to have occurred; and that any defect in the
wheels and lug bolts of the bus was a hidden or latent
defect and not discoverable by the highest degree of care -
on the part of appellant.

Trial before a jury resulted in a verdict and judg--
ment in favor of appellee for $2,000 from which is this
appeal. -

Appellee offered proof to the effect that she and her
sister boarded the bus at Jonesboro, Arkansas, and occu-
pied a seat in the rear of the crowded bus. They had
proceeded to a point about 15 miles out of Jonesboro
when the left rear dual wheels ran off the bus, throwing
appellee out of her séat and resulting in injuries, which
she described to the jury. After waiting for another bus
about an hour, appellee and other passengers proceeded
to Newport, where the bus driver gave her a card and
advised her to go to a hospital, which she did the next
day. ' '

Testimony by witnesses for appellant, and photo-
graphic exhibits, show that rear dual wheels are attached
to the fraction mechanism by so-called lug bolts, six
extending through on either side, and presumptively
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made secure through use of conveniently accessible nuts.
Following the bus breakdown it was found that three
bolts on the left wheel had broken ‘‘in a row’’ and the
threads of the remaining three were ‘‘stripped’’ and the
nuts came off.

Luther Coble testified on behalf of appellant that it
was his duty to check the fuel, water and wheels of the
14 buses operated by appellant before each trip. He gave
the buses about the same inspection that is given when a
person drives into a filling station except that the lugs
were always checked. He remembered-that he inspected
this bus on the day of the accident because the general
mechanic, Hardin, cautioned him to be sure all the lugs
were tloht They were getting inferior materials at this
time, and he had twisted a lot of the bolts off in trying
- to tighten them. '

Bill Hardin testified that it was his duty to check all
mechanical parts of the huses before each trip. He went
“to the. scene of the accident and 1nspected the hub and
+ wheel of the bus. It was his opinion that three of the
lug bolts had first broken ‘‘in a row?’ which caused the
threads of the other three to be ‘‘stripped.”” "New lug
bolts had been placed in this particular wheel about a
month before the wheels ran off. It was not unusual for
the bolts to break and it happened every few days. If the
lugs are tightened too much, the threads will usually
strip, and if the bolt is defective, it will' break off when
tightened. They had considerable trouble getting bolts
made of good material about the time of the accident and

" used the best they could get at that time. It would ruin
the lug bolts to take them out of the wheel for inspection.-

On cross-examination Hardin first testified that he
did not caution Coble to check the lugs on the bus imme-
diately preceding the accident, but later testified that he
remembered giving such instructions because this was
done every time a bus was brought in for inspection.

The case was tried under the doctrine of res ipsa
loquitur. At the request of appellee the trial court gave

0
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instructions Nos. 4 and 5 as follows: ‘‘No. 4—You are
instructed that wheré the defendant owes a duty to the
plaintiff to use care ‘and an accident happens-causing
injury, and the accident is caused by the thing or instru-
mentality that is under the control or management of the
defendant, and the accident is such that in the ordinary
course of things it would not occur if those who have
control and management use proper care, then, in the
absence of satisfactory evidence to the contrary, this
_ would be evidence that the accident oceurred from the
lack of proper care by the defendant. .

“No. 5—You are instructed that in this case the
happening of the accident from which the injuries re-
sulted is prima facie evidence of negligence of the de-
fendant, and shifts to the defendant the burden of prov-
ing that it was not caused through any lack of care on
its part.” . - -

Appellant earnestly contends that the doctrine of
res ipsa loquitur does not have the effect of shifting the
burden of proof as distinguished from the burden of
going forward with the evidence, and that the trial court
commniitted reversible error in giving instruction No. 9,
‘supra. Imminent authority cited by appellant in support
of this contention demonstrates the wide divergence of
opinion on the question. 38 Am. Jur., Negligence, § 311.
See, also, Mark Shain’s treatise on the subject in his
recent book, “‘Res Ipsa Loquitur, Presumptions and
Burden of Proof.”’

The principles embodied in instructions Nos. 4 and 5,
supra, have been approved by this court in a long line of
decisions. Many of these cases are collected and ana-
lyzed in an exbaustive treatment of the doctrine of res
wpsa logquitur in the case of Chiles v. Fort Smith Commis-
sion Co., 139 Ark. 489, 216 S. W. 11, 8 A. 1. R. 493. Onmne
of our first cases applving the doctrine where liability
of a common carrier for injuries to a passenger was in-
volved, is that of Railway Company v. Mitehell. 57 Ark.
418, 21 S. W. 883, where Mr. Justice Hreues. speaking
for the court, said: ‘Tt is trne that the burden was upon
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the appellee to show by proof that the railway company
was guilty of negligence. The mere fact that the appel-
lee was injured, without more, was not sufficient to raise
a presumption of negligence on the part of the railway
company. But the derailment of the car and its over-
turning, and the injury to the appellee thereby, being in
the usual course, a logical inference of negligence might -
be drawn therefrom; hence they were sufficient to cast
upon the appellant the burden of proving that the injury
was not caused by any want of care on its part. In such
a case the maxim ‘res ipsa loquitur’ applies.”’

In Southwestern Tel. & Tel. Co. v. Bruce, 89 Ark. 581,
117 8. W. 564, plaintiff was burned by a wire which the
telephone company strung across a vacant lot. Instrue-
tions like those in the case at bar were there approved,
and this court said: ‘“‘And, wheve the defendant owes a
“duty to plamnff to use care, and an accident happens
causing injury, and the acmdent is caused by the thing
or instrumentality that is under the control or manage-
~ment of the defendant, and the accident is such that in
the ordinary course of things it would not occur if those
who have control and management use proper care, then,
in the absence of evidence to the contrary, this Would be -
evidence that the accident occurred from the lack of that
proper care. In such case the happening of the accident
from which the injury results is prima facic evidence of
nefrligence, and shifts to the defendant the burden of
proving that it was not caused through any lack of care
on its part.”’

-The case of Ark. Light & Power Co. v. Jack son, 166
Ark. 633, 267 S. W. 359, involved the electrocution of an
employce of the company while opening an electric
switch and the doctrine of res ipsa logquitur was held
applicable. The trial court in that case gave the follow-
ing instruction over the objection of defendant: ““You
are instructed that, where injury or death is caused by
a thing or instrumentality that is under the control or
management of the defendant, and the injury or death
is such that, in the ordinary course of things, would not
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occar if those who have such eontrol or management use
proper care, the happening of the injury is prima facie
evidence of negligence, and shifts to the defendant the
burden of proving that it was not caused through lack
of care on defendant’s part.”” In passing on the correct-
ness of the instruction this court said: ‘‘The doctrine of
res ipsa loquitur does not relieve the phunhff of the
burden of proving negligence; it merely declares the con-
ditions under which a prima facie showing of negligence
has been made, and, where this has been done, the defend-
ant having the custodv and control of the agency causing
" the injury and the opportunity to make the examination
to discover the cause, must furnish the explanation
which this opportunity affords to overcome the prima
facie showing made by the plaintiff. Such is the purport
of the instruction, as we understand it, and no error was
committed in giving it under the facts of this case.”

In Pine Bluff Co. v. Bobbitt, 168 Ark. 1019, 273 S. W.
1, similar instructions were unde1 attack by the appel-
lant but the-court said: ¢ Appellant contends that the
-instructions given by the trial court as a guide to the jury
were erroneous because they placed the burden upon
appellant to justify or excuse itself from transmitting
the current of electricity through its guy wire which -
burned the child. Under the circumstances of the injury
a prima facie case of negligence on the part of appellant
was made, which entitled appellee to go to the jury, and
placed the burden on appellant to justify or excuse its
negligence.”’ - This rule was also followed in Jacks v.
Reeves, 78 Ark. 426, 95 S. W. 781, and St. L. I. M. & S.
Ry. Co. v. Armbruqt 121 Avk. 351, 181 S. W. 131 Ann.
Cas. 1917D 537.

Insofar as tlie doctrine of res ipsa loquitur is appli—
cable to carriers, the holding of our cases seems to be in
accord with the rule generally followed as it.is stated in
13 C. J. S, Carriers, § 764, pp. 1448-1451. At p. 1460
of the same work, it is said: ‘“Where an accident causing
injuries to a passenger occurs through the breaking, or
the defective condition of some portion, of the machinery

-
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or appliances by which the passenger is carried, a prima
facie case of negligence on the part of the carrier is made
out. Itis then incumbent on the carrier, in order to pre-
vent a recovery, to show that the injury occurred without
any negligence on its part, and that it was the result of
an inevitable accident. The passenger does not have the
burden of proving latent defects in appliances and de-
fendant’s knowledge thereot.’’

Appellant also contends that the giving of instrue-
tion No. 5 was erroneous because it assumed that injury
to appellee resulted from the accident without telling the
" Jury that they must first find that appellec was, in fact,
injured as a result of the accident. 'I'he instruection,
standing alone, would be subject to this objection. How-
ever, in instructions No. 1-A, requested by appellant, and
No. 2, requested by appellee, which were given by the
court, the jury were required to find by a preponderance
of the evidence that appellee was in fact injured as a
result of the breakdown of the bus, and the burden was
placed on appellee to prove the negligence of appellant
as alleged in the complaint. The court further told the
jury that they were not to take one instruction alone as
the law of the case, but must consider them together and
as an harmonious whole. When thus considered, the
instruction is not subject to the objection made by appel-
lant. Tested in the light of our former decisions, in-
structions Nos. 4 and 5, supra, correctly stated the law
applicable to the facts in the instant case, and there was
no error prejudicial to appellant in giving them.

Appellant also contends that the trial court erred in
refusing to divect a verdict in his favor. It is insisted
that the evidence is undisputed that the defective equip-
ment which caused the accident was a hidden and latent
one, which was impossible of discovery by the highest
degree of care. It is argued that the presumption of
negligence arising from the doctrine of res ipsa loquitur
was completely dispelled by the proof offered on behalf
of appellant, and appellee, therefore, did not meet the
burden of proof resting upon her on the whole case. We
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cannot agree with appellant in this contention. The pre-
sumption of negligence raised by the res ipsa loquitur
doctrine will ordinarily carry the plaintiff’s case to the
Jury and does not take flight on’ the, presentation of
rebutting evidence. The rule supported by the great
weight of authority is stated in 38 Am. Jur., Negligence,
§ 353, p. 1062, as follows: ‘‘In those cases in which the
doctrine of res ipsa loquitur applies and an inference of
negligence is permissible from the mere happening of an
aceident, or where a presumption of negligence results
from the acts of the defendant, it is generally deemed
sufficient evidence to take the case to the jury, and the
case may present a question of fact for the jury and not
one of law for the court, even though the evidence of the
defendant would, if true, be sufficient to rebut the pre-
sumption of negligence. It is said that the presumption
of negligence raised by the res wsa loquitur doetrine will
carry the plaintiff’s case to the jury, even where there is
strong rebutting evidence.”’ :

The question whether the evidence offered by appel-
lant in explanation of the breakdown of the bus out-
weighed the presumption of negligence raised by the doc-
trine of res ipsa loquitur was for the Jury under the facts
presented on this issue. It is not enough that the evi-
dence offered on behalf of appellant would, if true, be
sufficient to rebut the presumption, because it is the
provinece of the jury to pass on the credibility of the wit-
nesses and the truthfulness of their testimony. In in-
struction No. 2 given at the request of appellant the trial
‘court told the jury that appellant would not be liable for
hidden-or latent defects in the equipment which were not
discoverable by careful inspection. We think different
inferences might reasonably be drawn from the testimony
of the two employees of appellant regarding the degree
of care exercised in making the bus safe, and that the
- jury was warranted in finding that the explanatory evi-
dence did not overcome the presumption arising from the
proof made by appellee.
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., In the oral argument before this court, appellant
advanced the view taken by .some courts that where a
plaintiff makes one or more specific allegations of neg-
ligence in his complaint, he cannot rely upon the pre-
sumption arising under the res ipsa loquitur rule. Under
our decisions, the pleadings do not limit to any extent the
employment of the doctrine of res ipsa loquitur in those_
cases in which the doctrine is otherwise applicable. In
Biddle et al., Receivers, v. Riley, 118 Ark. 206, 176 S. W.
134, L. R. A. 1915F 992, Chief Justice McCuLrocH, speak-
ing for the court, said: ‘‘It is true, there are cases cited
on the brief of counsel for defendant, holding that a spe-
cific allegation of negligence waives the general presump-
tion arising from the maxim. . . ., but that rule has
never been adhered to in this State. On the contrary, this
court, in the recent case of St. Louis & San Francisco Rd.
Co. v. Coy, 113 Ark. 265, 168 S. W. 1106, reiterated the
rule long observed in this State that pleadings are treated
as amended to conform to the proof in the case, and it
necessarily results from the operation of that rule of
practice here that the plaintiff can take advantage of the
general presumption which arises in the jurisdiction
where the injury occurred, even though there are one or
more specific allegations of negligence in the complaint.
The just rule on the subjeet, and the one which we prefer
to follow, is that ‘a plaintiff who proves the happening
of an accident, and is otherwise entitled to certain pre-
sumptions arising therefrom, does not lose the benefit of
such presumptions because he has alleged what he con-
ceives to be the specific cause of the accident.” Kluska v.
Yeomans, 54 Wash. 465, 103 Pac. 819, 132 Am. St. Rep.
1121.” -

Appellee offered substantial testimony as to the
nature and extent of the injuries sustained by her as a
result of the breakdown of the bus. Since appellant does
not .contend that the verdict is excessive, we deem it
unnecessary to detail this testimony.

We find no prejudicial error in the record, and the
judgment is affirmed.



