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1. EXECUTORS AND ADMINISTRATORS.— Where A, a nurse, had agreed
to remain with and take care of the testatrix during her life
time in consideration of $4,000 which was representated by two
checks signed by the testatrix in her lifetime made claim for this .
amount against the estate ghe was not, under § 5154 of Pope’s
Digest, competent to testify."

2. EVIDENCE—CORROBORATION.—The checks presented by A suf-
ficiently corroborate the testimony of S that his wife agreed to
pay A $4,000 if A would remain in her service until her death.
which she did. . .

3. EXECUTORS AND ADMINISTRATOR.—-Appellant’s insistence that if
appellee’s claim for $4,000 is allowed there should be deducted
from it $3,000 devised to her in the will of the testatrix cannot
be sustairied since a legacy to a creditor is not deemed in satis-
faction of a debt unless such intention clearly appears, and this
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is especially tlue where the debt is contracted after the date of
the will.

4. EXECUTORS AND ADMINISTRATORS.—In determining whether or not
the testatrix intended a donation to be in satisfaction of a claim
against her regard may be had to the quantum of her estate and
her general intention in disposing of it so that where there is a
sufficiency of assets to pay both debts and legacies a legacy will
not be deemed to have been intended as a satisfaction of a debt.

Appeal from Garland Probate Court; Sam W. Gar-
* ratt, Chancellor; affirmed.

Wootton, Land & Matthews, for appellant.
Leland F. Leatherman and Scott Wood, for appellée.

Smrrs, J. Mrs. Della B. Singer executed her last
will and testament on June 2, 1944, wherein she devised
to a trustee her large and valuable estate. She devised
her home and its furnishings to her husband, and directed
the trustee to pay her husband the sum of $100 000, and
also to pay the medical bills of her hushand durmcr the
remainder of his life. After making bequests totahng

many thousands of dollars, she dir ected that the income
from the residuary estate be paid to her husband for the
~balance of his life. Among other devises was one of
$3,000 to Bessie Au01lenbaugh who was referred to as a
“devoted, obedient companion and servant to me.’’

The will was duly probated and Miss Aughenbaugh
filed as a claim against the estate two checks payable to
her order, given to her by the testatrix. One of these
checks dated September 27, 1944, was for $1,500. The
other, dated October 3, 1944 was f01 $2,500, and on the
face of each check was Wntten the words, “In case of
death.”” This claim was disallowed by the trustee, who
had also been appointed execitor, and does not appear
to have been further prosecuted.

There was also filed with the executor a claim read-
ulg as follows:

“To.

Amount due under specific agreement made by dece-
dent, Della B. Singer, in consideration of the agreement
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of claimant not to leave the decedent and to remain in
decedent’s home and serve and care for her during the
remainder of decedent’s life. $4,000.”’

The probate court allowed this claim after it had
been disallowed by the executor, and from that order is
this appeal.

Mrs. Singer was an invalid for many years, and
during the last twenty years of her life she was con-
stantly attended by Miss Aughenbaugh, who was a prac-
tical nurse. Miss Aughenbaugh lived in the home of
Mrs. Singer, and attended Mrs. Singer both night and
day, being a551sted by a professional nurse when Mrs.
Singer 10qu11ed that attention. Mrs. Singer died Octo-
ber 11, 1944, and it is said that after the allowance of
the clalm by the probate court, Mr. Singer, her husband,
married Miss Aughenbau(’rh Thete is no competent evi-
dence of this marriage, but that fact, which is not denied,
is largely relied upon to discredit, Singer’s testimony.
The case rests largely upon the testimony of Singer, as
the claimant is disqualified as a witness under § 5154,
Pope’s Digest, which provides that ¢“. . . in actions
by or against executors, administr at01s or guardians, in
which Judcrment may be rendered for or against them,
neither party shall be allowed to testify against the other
as to any transactions with or statements of the testator,
intestate or ward, unless called to testify thereto by the
opposite party.”’ :

Singer testified that his wife told him that Miss
Aughenbaugh was about to quit her service for the reason
that she could otherwise secure a larger wage, and his
wife directed him to offer Miss Alwhenbaugh a compen-
sation of $4,000 to continue in service for the remainder
of Mrs. Singer’s life. He made this offer at the direction,
and under the authority of his wife, and the offer was
accepted.. It is urged that this agreement is unreasonable
and improbable inasmuch as Mrs. Singer lived for-only
a short time thereafter. But she had already lived for
many years under the care of Miss Aughenbaugh, and it
was not known how much longer the service Would be



752 Arxansas Nartr. Bk. or Hor Serivgs, Exec., [210
' v. AUGHENBAUGH. A

continued. It is undisputed, however, that it did con-

tinue, and that Miss Aughenbaugh remained in service

until Mrs. Singer died.

It'is argued that Singer’s testimony was discredited
and should not be believed because it is in conflict with
" testimony given by him in a suit brought against him by
the trustee, to recover $500,000 for the benefit of the
‘estate, in which he testified that Miss Aughenbaugh’s
salary was $125 per month. The outcome of this suit is
not shown. This statement does conflict with the testi-
mony given by Singer at the trial from which is this
appeal, but he explained that he did not attend to his
wife’s business, and that he was not certain what the
salary was.

Mrs. Singer lived fifteen days after the date when
the contract here sued on wasalleged to have been made.
After Mrs. Singer’s death, Miss Aughenbaugh presented
to the bank for payment, the last check given her by Mrs.
Singer for services, and she presented at the same time,
for payment, the two checks above referred to, totaling
$4,000. Importance is attached to the fact that she did
not tell the trust officer when she presented the checks
for payment that she had the $4,000 contract. This offi-
cer was asked: ‘“Was there any statement made to you
or information furnished that there was any other addi-
°tional salary due or owing for compensation to Bessie

* Aughenbaugh?’’ And he answered, ““No.”” As a matter
of fact there was not, nor is it claimed that there was.
Miss Aughenbaugh does not seek to recover $8,000, but
only $4,000, and she presented these checks for payment,
which, if paid, would have satisfied her contract.

Other circumstances tend in some measure to contra- -
dict Mr. Singer. It is argued that the testimony of Mr.
‘Singer that the allowance of this claim would be against

- his interest, shows his'lack of candor, as he was no douht
contemplating marrying the claimant. But even so, the
statement is not necessarily false, inasmuch as payment
of the claim would reduce the residuary value of the
estate, and the will provides that the net income of the
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estate ‘‘shall be paid to him (Singer) either monthly,

semi-annually or quarterly as he desires,”’ for the re-

mainder of his life, the trust to terminate upon his death.

We need not decide whether Miss Aughenbaugh could
enforce payment of the checks, as she is not now attempt-
ing to do so, but even so the checks strongly, and we
think sufficiently, corroborate and sustain the testimony
of Singer that his wife agreed to pay Miss Aughenbaugh
$4,000 if she would remain in her service until her death,
which Miss Aughenbaugh did.

It is insisted that if the claim for wages is allowed,
there should be deducted from it the $3,000 devised to
Miss Aughenbaugh in the-will, but this does not follow,
as the legacy to a creditor is not deemed to be in satis-
faction of the debt unless such intention clearly appears,
especially where the debt was contracted after the date
of the will, as occurred here. See § 2140, 69 C. J.,““ Wills,”’
and cases there cited. At § 2145 of the same article, it is

-said: ‘‘In determining Wheth? or not the testator in-

tended a donation to be in satisTaction of a claim against
him, regard may be had to the quantum of the testator’s
estate and his general intention in disposing of it so that-
where theré is a sufficiency of assets to pay both debts
and legacies a legacy will not be deemed to have been
intended as a satisfaction.”’ :

We conclude the finding of the Chancellor, ‘sitting in
probate, is not contrary to a preponderance of the evi-
dence, and the judgment is therefore affirmed. ‘

GrrrrIN SmrtH, C. J., dissents.



