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1. EJECTMENT.—In appellant’s action to recover possession of land
deeded to it for school purposes, it cannot rely on its deed from
the grantor and at the same time claim adversely to its grantor.

2. INsTRUCTIONS.—Even if the court in instructing the jury that it
was immaterial whether the district occupied the land for school
purposes, ete. had defined the terms “for school purposes” the
testimony was in dispute as to whether the district had ceased
to use the building as a bus stop to pick up the children for the
purpose of transporting them to the consolidated school.

3. 'INSTRUCTIONS.—An instruction telling the jury that if you find
from a preponderance of thg testimony that the property in
quest_lon was no longer used for school purposes at the time
defendant took possession of said property you are told that the
school district lost its right to the school property was erroneous,
since even if appellant had ceased to use the building for school
purposes there is nothing in the evidence to show that appellee
was entitled to the land and building because of such non-user.

4. TAXATION-—BEXEMPTIONS.—Public school houses and grounds ‘are
not subject to state taxation. Pope’s Digest, § 13603.

5. TAXATION—EXEMPTIONS.—When in 1930 the tax forfeiture on

. which appellee relied occurred the land was not subject to state

- taxation, and he cannot rely on the deed executed- by the state to

appellee at a time when the school dlStI‘lCt was still occupying
the land.
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6. ' EJECTMBENT.—The quitclaim deed from L and wife to appellee on
which appellee relies is insufficient, since there is nothing in
the record to show that L and wife were the heirs or grantees
of M who conveyed the land to appellant district and who held
the right to the reversion.

7. DEEDPS—CONDITIONS.—Nonperformance of a condition can be taken
advantage of only by the grantor or his heirs and the benefit of
a breach of condition cannot be complained of by a stranger or
trespasser.

8. EJECTMENT—PLAINTIFF TO RECOVER ON STRENGTH OF HIS OWN
TITLE—The rule that a plaintiff in ejectment must recover on
the strength of his own title and not the weakness of his
adversary’s title has no application where the defendant is a mere
trespasser invading the actual possession of the plaintiff in which
case plaintiff can recover on the ground of prior peaceable pos-
session alone, '

Appeal from Cross Circuit Court; W. N. Killough,
Judge; reversed.

J. L. Shaver, for appellant.
Giles Dearing, for appellee.

Ep. F. McFapp1x, Justice. This appeal involves a
school building and the land on which the bulldmg 18
situated.

The appellant filed suit against appellee in the chan-
cery court, alleging: (1) that in 1914 Mary Lee Mann
and her husband executed a deed to School District No. 3
. for one acre of ground; (2) that the school building was

constructed in 1914 and is still standing; (3) that School
District No. 3 was duly and legally consolidated with the
appellant district in 1944, appellant thereby becoming
the owner of the building and land bere involved; (4)
that the said schoolhouse has been used as a bus statlon
by the plaintiff ever since the consolidation; and (5) that
the defendant unlawfully took possession of the school
building and land, and refused to surrender possession
to the plaintiff. The prayer of the complaint was for a
decree, adjudging plaintiff’s title and for possession and
for damages. A copy of the deed from Mary Lee Mann
to School District No. 3. (attached to the complaint as
the plaintiff’s muniment of title) stated that the land
therein deseribed was conveyed to School Distriet No. 3 -
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‘‘so long as said land is used for school purposes and no
longer.”’ ‘

On defendant’s motion, the cause was transferred
to the circuit‘congt, and defendant there answered: (1)
alleging that the appellant district ‘“had completely aban-
doned said school building’’ after the consolidation with
Distriet No. 3 in 1944; (2) denying that the school build-
ing had been used for school purposes since 1943; (3)
alleging purchase of the land from the State of Arkansas_
for delinquent taxes; and (4) claiming also under a deed
from T. E. Lines and wife to Feltner in J anuary, 1945.

The cause was tried to a jury, with each party intro-
ducing evidence tending to sustain its pleadings. The
result was a verdict and consequent judgment in favor
of Feltner; and the school district has duly appealed,
presenting the points now discussed. ' .

L. - Appellant Claims That It Was Entitled to an
Instructed Verdict. The appellant argues that the school
building was not located on the acre of ground deseribed
in the Mann deed, but located on an adjoining 40-acre
tract; and that the school distriet acquired title to the
actual location by adverse possession rather than by rea-
son of the deed from Mary Lee Mann to School District
No. 3. From this, the school district contends that it held
title to the actual location by adverse possession, and that
there was no reversion, and that the school distriet could
maintain ejectment against Feltner at any time within

seven years of Feltner’s possession (which began in -
1945).

The vice of appellant’s argument lies in the fact
that the appellant claimed title to the building and land,
under and through the deed from Mary Lee Mann to
School District No. 3, and could not also claim adversely
to that title. Appellant not only attached a copy of the
deed to its complaint, but also introduced the deed in
evidence as its muniment .of title. Tt is clear that the
school building is not located on the acre of ground de-
scrib.ed in the Mann deed. But the proof shows that the
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change of location was agreed to by the parties before the
school building was constructed. There was never any
prayer for reformation of the deed. If reformation had
been sought, then a motion to transfer to equity, if made,
might have been sustained. Appellant.relied on its deed
from Mary Lee Mann, and cannot at the same time claim
adversely to its grantor.

The trial court covered this point in instruction No.
_2, worded as follows: ‘‘You are instructed in this case
that it is not material whether the plaintiff district oceu-
pied the land in question for school purposes under the
deed from Mary Lee Mann or under a verbal agreement
between the School Directors and. Mary Lee Mann and
"that in either case the district would have a right to keep
and maintain the land in question as long as it was used
for school purposes.’’ '

The trial court could—and doubtless would—have
gone further, had the appellant so requested, and defined
what was meant by the expression, ‘‘for school pur-
poses.”” In the recent case of Rose v. Marshall School
District, ante, p. 211, 195 S. W. 2d 49, we discussed that
expression. But, even if the court had fully defined the
expression, still the testimony was in sharp dispute as to
whether the district had ceased to use the building as a
bus stop. '

II. The Appellant Argues That the Trial Court
‘Was in Error in Giving Instruction No. Three. This
instruction, given over the general and special objections
of the appellant, reads as follows: ‘‘You are instructed
“that if you find by a preponderance of the testimonythat
the property in question was no longer used for school
purposes prior to and at the time the defendant took
possession of said property, then you are told that the
school district lost its right to said property and your
verdiet will be for the defendant.”’ -

_ This instruetion was erroneous. Even if the appel-
lant district had ceased to use the building for school
purposes, still there is nothing in the evidence to show
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that Feltner was entl’cled to the building and land be-

cause of such non-user.

Appellee introduced two deeds as his only claim of
title. The first of these was a donation deed from the
State of Arkansas to appellee for 160 acres of land,
which included both the acre of land contained in the
Mann' deed, and also the ground on which the school
building is actually situated. But this State deed cannot
support the appellee’s claim in this case, because the
State deed was based on a forfeiture of the entire 160
acres for the taxes of 1930, with the subsequent donation
certificate, occupancy and improvement by appellee.
The proof in this case is uncontroverted to the effect
that School Distriet No. 3 occupied the ground on which
the school building was located continuously from 1914
to 1944. Public schoolhouses and grounds are not sub-
Ject to state taxation. . (§ 13603, Pope’s Digest.) So, in
1930, when the alleged tax forfeiture occurred, the school
land here involved was not subject to state taxation. The
deed from the State to Feltner was dateéd 1938, and even
at that time School District No. 3 was still ocecupying the
land.

The other deed ‘introduced- by appellee to support
bis title was a quitclaim deed from T. E. Lines and wife
“to appellee, dated' January 20, 1945, and containing the
same 160 acres of land described in the State deed. The
appellee testified that he made no effort to enter on the
school land until after he obtained this deed from T. K.
- Lines and wife. But there is nothing in the record to
show that T. K. Lines and wife were the heirs or grantees
of Mary Lee Mann, who held the right of reversion to the
school land. It Wlll be recalled that she conveyed the
property to School District No. 3 ‘“so long as used for
school purposes, and no longer.”” In 26 C J. S. 483, in
discussing conditions snbsequent, in deeds, the 1ule is
stated: ‘‘As a general rule nonpelfounance of a condi-
tion can be taken advantage of only by the grantor or his
heirs, or by the grantor and his legal representatives.
The beneflt of a condition or breach cannot be availed
of by a stranger . . . or by a mere naked trespasser.”’
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In 33 Am. Juris., 689, in discussing reversions and -
remainders, the rule is stated: ‘‘A breach of a condition
subsequent can be taken advantage of only by the grantor,
his heirs, and, some authorities add, his devisees, al-
though, of course, the right can be exercised by devisees
only in jurisdictions in which it is devisable. The general
rule at common law is well settled that the right of re-
entry is not alienable or assignable. No stranger can take
advantage of a breach of the condition.”’

Our own case of Moore v. Sharpe, 91 Ark. 407, 126
S. W. 341, 23 L. R. A, N. S, 937, discusses the convey-
ance of the right of re- entry

The said instruction No. 3 was tantamount to telling
the jury that, if the appellant had ceased to use the
property for school purposes, thenr Feltner, or a mere
trespasser, could seize possession and hold the same, and
thereby raise the question of whether the district had lost
its title by non-user. That is the error in the instruction,
because so far as the record now before us reflects, Felt-
ner was a mere trespasser. He never showed any title
to himself from Mary Lee Mann or her heirs.

To overcome this fault in the instruection, appellee

_ argues that this was a suit in ejectment, and that the
appellant district, as the plaintiff, had the burden of
recovering on its own title, rather than the weakness of
the title of appellee. The general rule in ejectment cases
is that the plaintiff must recover on the strength of his
own title, but in Cotton v. Whate, 131 Ark. 273, 199 S. W
" 116, we stated:

““While it is a general rule that a plaintiff in eject-
ment must recover upon the strength of his own title,
and not upon the weakness of his adversary’s, this rule
has no application. where the defendant is a mere tres-
passer invading the actual possession of plaintiff, i
which case plaintiff can recover on prior peaceable pos-
session alone. 15 Cye. 22; Greew v. Jordan, 83 Ala. 220,
3 So. 513, 3 Am. St. Rep. 711 Horton v. Murden, 117 Ga.
72,43 S. E 786; Rhule v. Seaboard Air Line Ry. Co., 102
Va. 343, 43 S. E. 331; Newell on Ejectment, p. 434; \Var-
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velle on Ejectment, § 237; John Henry Shoe Co. v. Wil-
liamson, 64 Ark. 100,40 S. W. 703; Price v. Greer, 76 Ark.
426,88 S. W. 985.

““The rule requiring the plaintiff, in actions of this .
character, to recover on the strength of his own title, is
based upon the presumption that a defendant in posses-
- sion is rightfully in possession. No such presumption
obtains in favor of a mere trespasser.”’

The above quotation is épplicable to the case at.bar,
because, so far as the record here shows, Feltner was a

mere trespasser, since he never showed any title to him-" -

self from Mary Lee Mann or her heirs. It is possible
that the deed from Lines and wife was from the heirs of
Mary Lee Mann, so we think justice is best served by
remanding the cause.

For the error in giving instruction No. 3, the judg-
ment of the circuit court is reversed, and the cause is
remanded for further proceedings not inconsistent with
this opinion. ' ’



