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Opinion delivered May 20, 1946.

1. FORCIBLE ENTRY AND DETAINER.—The statute (chap. 71, Pope’s
Dig.) provides a remedy by which a landlord may evict a tenant
who fails and refuses to pay the rent reserved in the contract of
tenancy.

2. FORCIBLE ENTRY AND DETAINER—JUDGMENT. ——Where the plaintiff
recovers a judgment for possession he is entitled to a judgment
not only for the rent due when the suit was filed, but for the
rent due at the time of the rendition of the judgment and is also
entitled to a summary judgment for the amount of such rents
against the sureties on the defendant’s bond under and by virtue
of which the possession had been retained. Pope’s Dig., § 6050.

3. TFORCIBELE ENTRY AND DETAINER—EXECUTION OF BOND.—Where the
suit was filed against appellee’s husband who at the time of the
trial had deserted her and she executed a bond to retain posses-
sion not as surety, but in her own right, she obtained the right
which the statute gives to a defendant by becoming a party to
the pending suit and becomes bound by the result just as if she

. had been an original party to the action.

4.~ YORCIBLE ENTRY AND DETAINER—STATUTORY CONSTRUCTION.—The
statute (§ 6050, Pope’s Dig.) reading “and thereupon the court
shall render judgment in favor of the plaintiff for the recovery
that may be so assessed” means the recovery that should be and
-is finally assessed. ~

5. FORCIBLE ENTRY AND DETAINER. —WheI‘Q appellee was in arrears
for rent amounting to $264.50 and at the trial offered to pay $35
for the.two months which had clapsed since the suit was filed
judgment should have been rendered for the full amount of $264.50
instead of for the $35 only.

Appeal from Arkansas Circuit' Court, Northern
District; W. J. Waggoner, Judge; reversed.

M. F. Elms, for éppellant.
W. A. Leach, for appellee.

Smrre, J. C. H. and Essie B. McVey are husband
and wife, and occupied in that relation, a house in the
city of Stuttga1 t, belonging to Ed Krummen, who
brought unlawful detainer to recover possession of the
house, and judgment for the rent past due and unpaid.
Only McVey, the husband, was named as a defendant in
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the complaint. It was alleged that the house had been
rented to McVey at a monthly rental of $17 .50, and had
been occupied for thirteen months without payment of
rent, and that $227.50 was due as such. .

Statutory notice to vacate was given, and when it
was not complied with, this suit- was filed, and upon the
execution of the bond provided for by statute in such
cases a writ of possession issued. The bond named both
Mr. and Mrs. McVey as defendants. The writ of pos-
session which issued directed the Sheriff to ‘‘take from
the possession of the defendants-above named, Mr. and
Mrs. C. H. McVey?”’ the described property, and to de-
liver the possession thereof to the plaintiff, Krummen,
with a proviso that ‘“‘If, however, the defendants desire
to retain possession of said land and premises, you will
give five days in which to give bond and retain the same
as provided by law.’’ - The writ directed the Sheriff ‘‘to
summon the said defendants to answer within twenty
days after service of this writ upon them, a complaint
filed against them in said court by Td Krummen and
warn them that upon their failure to answer the com-
-plaint will be taken for confessed. And you will make
due return of this writ and summons.’’

Without filing any pleadings, Mrs. McVey entered -
into a stipulation upon which the cause was submitted
to and heard by the trial judge, by consent, sitting as a
jury, from which stipulation the following facts are cop-
ied. ““It is agreed that the defendant, C. H. McVey,
rented from the plaintiff, Bid Krummen, the house and
premises involved in this action at a stipulated monthly
rental of $17.50 per month; that the said C. H. MeceVey
is the husband of Mrs. C. H. McVey and that they were
living together as husband and wife up until the filing -
of this suit, or near thereabouts; that said house was
occupied by them under said rental agreement until
about the time this suit was filed, at which time the said
C. H. McVey left the defendant, Mrs. C. H. McVey, and .
the city of Stuttgart, and has been gone at all times
since.
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¢ At the time of the filing of this action by fhe plain-
tiff there was then delinquent and unpaid rents on said
‘house and premises in the sum of $227.50.

““Upon the filing of this action the defendant, Mrs.
C. H. McVey, executed a cross-bond, which is a part of
the record in this case. Said bond was signed by Sarah
Kline and Henry Oliver as sureties, and is in words and
~ figures as follows, to-wit,”’ the bond is then copied, its
condition being that ‘. . . if the said Ed Krummen
shall recover judgment for the possession of said prop-
erty in said action the said Mrs. C. H. MeVey shall de-
liver the possession thereof to the said Ed Krummen
and shall €atisfy any judgment that may be rendered
against her therein then this bond shall be void; other-
wise to remain in full force and effect.”’ .

- Mr. McVey’s name is not mentioned in this bond,
and Mrs. McVey did not execute it as a surety, but exe-
cuted it in her own name as a principal, and two persons
signed the bond as’ her sureties.

Proceedings in unlawful detainer are provided for
and regulated by the statute which appears as Chapter
71, Pope’s Digest, entitled, ‘‘Forcible Entry and De-
tainer.”” This statute provides a.remedy by which a
‘1andlord may evict a tenant who fails and refuses to pay
the rent reserved in the contract of tenancy. Pursuant
fo this statute, notice was given to the tenant, who had
failed to pay his.rent, to vacate the rented property, and
when the tenant refused and failed to vacate the prop-
erty, the complaint was filed, which § 6039, Pope’s Di-
gest (a part of Ch. 71), authorizes, and the affidavit re-
quired by that section was made, and a bond conditioned,
as required by § 6040, Pope’s Digest, was fited, and the
writ of possession above referred to was issued. This
writ named Mrs. McVey as a defendant although she had
not been named as such in the complaint.

Section 6044, Pope’s Digest, a part of Ch. 71, reads
as follows: ‘“‘Bond of defemdant to retain possession.
If the defendant shall desire to retain possession of such
premises, he shall signify the same to the officer, who
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shall give the defendant five days in which to execute a
bond in an amount equal to the bond given in such action
by the plaintiff, withi sufficient security to be approved
by such officer, conditioned that he will deliver posses-
sion of the premises to the plaintiff, if the plaintiff re-
cover in the action, and satisfy any judgment the court
may render against him in the action. If such bond be
given and delivered as above required, the officer shall.
leave the possession of such premises with the defend-
ant, and shall return such bond with the writ into court.”’

When the writ was. served, Mrs. McVey did not
vacate the property, but elected to remain in its posses-
sion, and was enabled to do so by the execution of the
bond above referred to, for which § 6044, Pope’s Digest,
provides. She continued in possession of this property
by virtue of this bond, until the trial of the cause in the
court below, a period of two months, for which time she
offered at the trial to pay $35, the amount of two months
rent. The plaintiff demanded judgment for the full
amount of rent due, to the date of the trial, which judg-
ment the court refused to render, but did render judg-
ment for two months rent, and from that judgment the
plaintiff landlord has appealed. '

Section 6050, Pope’s Digest, also a part of Ch. 71,
provides that: ““‘Judgment for plaintiff—effect. If, upon
the trial of any action under this- act, the finding or
verdiet is for the plaintiff, the court or jury trying the
same shall assess the amount to be ‘recovered by the
plaintiff for the rent due and withheld at the time com-
mencement of suit and up to time of rendering judg-
ment, or the value of the use and occupation or of the
rents and profits thereof during the time the defendant
has unlawfully detained possession, as the case may be,
and damages for withholding the same, or the damages
to which said plaintiff may be entitled on account of the
forcible entry and detainer of such premises, and there-
upon the court shall render judgment in favor of the
plaintiff for the recovery of such premises, and for any
amount of recovery that may be so assessed, and, if pos-
session of the premises has not already been delivered to
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the plaintiff under the writ first issued, shall cause a
writ of possession to be issued commanding the officer
to whom directed to deliver to the plaintiff the posses-
sion of the premises, and to levy of the goods, chattels,
land and tenements of the defendant the amount of re-
covery that may have been assessed as aforesaid, to-
gether with costs, or, in case possession has already been
delivered, shall award the plaintiff execution as in case.
of judgment in personal action.”’

. If and when the plaintiff recovers a judgment for
possession, he is entitled to a judgment not only for the
rent due when the suit was filed, but for the rent due’
at the time of the rendition of the judgment, and is enti-
tled also to a summary judgment for the amount of such
rent against the sureties on the bond of the defendant,
under and by virtue of which the possession had been
retained. Layton v. Linton, 159 Ark. 529, 252 S. W. 21;
Thompson v. Kirk, 165 Ark. 218, 263 S. W. 402.

Section 6058, a part of Ch. 71, provides that: ‘““No
cross-action. No cross-action or actions for the recovery
of the possession of premises in litigation by the defend-
ant, or any person claiming under him, against the plain-
. tiff or his lessee shall be brought under this act during
' the pendency of the first action. Provided, however,
that nothing herein shall preclude such party from in-’
stituting and prosecuting an action of ejéctment for the
premises during the pendency of an action under this
act.” ’

Now while Mrs. MeVey was not named as a party
defendant in thie complaint, she made herself such when
she executed a bond which only a defendant was author-
ized to give. But for this bond, it would have been the
duty of the Sheriff, five days after the service of the
writ of possession, to have evicted Mrs. McVey from the
premises, but by virtue of her bond, she continued in
possession, and was not dispossessed. She did not exe-
cute the bond as the surety of her husband, but executed
it in her own name, a right which only a defendant could
exercise. Of her own volition, she obtained and exer-
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cised a right which the statute gives only to a defendant .
in the case. It was held in the case of Burgess v. Poole,

45 Ark. 373, that by voluntarily becoming a party to a

pending suit, one becomes bound by ‘the result as much

as if he had been an original party.

, Under the sections of the statute from which we have.
quoted the plaintiff who prevails in an unlawful detainer
case is entitled to a summary judgment against the sure-
ties on the retainer bond executed by the defendant. The
statute reads: ‘. . . ‘and thereupon the court shall
render judgment in favor of the plaintiff for the recov-
ery of such premises and for any amount of recovery
that may be so assessed.”” This means, of course,; the
recovery that should be and is finally assessed

We held in the case of DeClerk v. Spikes, 206 Ark
1004, 178 S. W. 2d 70, to quote a headnote, that: ‘“Where
appellant intervened in the forcible entry action against -
S and kept the case in court while she adjudicated her
claim- for title in the ejectment action she will be re-
quired to abide the consequences of unsuccessful litiga-
tion.”’

Here the recovery was only for $35, but it should’
have been for all the rent due at the time of the trial,
and the judgment will be reversed and the cause re-
-manded with directions to award damages in the full
amount of the rent due at the time of the trial, to-wit:
- the sum of $264.50, and judgment will also be rendered
against the sureties on the retaining bond for that
amount.

The Chief Justice did not participate in the consid-
eratlon or determination of this case.

’



