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1. MANDAMUS.—Mandamus will not issue to require the Commis-
sioner of Insurance to issue a permit to an insurance company to
transact business in this state where there has been no compli-
ance with the statute ¢Act 137 of 1925) fixing the amount of
capital stock that shall be paid up and in the custody of the first
board of directors.

2. INSURANCE COMPANIES.—The conveyance of a tract of land by the
principal owner of the capital stock of an insurance company to
a straw man and taking a note and mortgage thereon which is
presented to the Insurance Commissioner in an application for a
permit to transact business is not a compliance with the provi-
sions of the statute requiring the Insurance Commissioner to is-
sue a permit to transact business in this state. Act No. 137 of
1926. ‘

3. .MANDAMUS.—Where the only assets of appellant consisted of a -
note and mortgage for $12,500 on a tract of land conveyed by the
principal stockholder to a straw man, it cannot be said that its
capital stock is paid up in cash as required by %ct 137 of 1925,
and the trial court properly refused appellant’s petition for man-
damus to require the Insurance Commissioner to issue a permit
to transact business in this state.

4. MANDAMUS—DISCRETION.—Mandamus will not lie to review the
exercise of discretion of an officer or official board. but can onlv

-
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be invoked to compel the officer or board to exercise such dis-
cretion. .

5. INSURANCE COMPANIES—INSOLVENCY.—The finding of the trial
court that appellant was insolvent, and the appointment of a
receiver therefor are amply sustained by the evidence. Act 137
of 1925, § 5. .

6. INSURANCE COMPANIES—INSOLVENCY.—That there was a judg-
ment against appellant. for $2,000 which it had satisfied by the
payment of $1,000, owed other bills payable in the sum of some

. $800 in addition to what it owed for its capital stock is an addi-
tional reason why the Insurance Commissioner should not be
required to issue to appellant a license to transact business in this
state.

Appeal froin Pulaski Circuit Court, Second Division; .

Gus Fulk, Judge; affirmed.
Appellant pro se.

Guy W. Williams, Aftorney General, and Cleveland
Holland, Assistant Attorney General, for appellee.

.

McHaxgy, Justice. These cases were consolidated in
the trial court for trial and are briefed together here.
The first is a suit by appellant for mandamus against the

then Insurance Commissioner to compel him to issue to
it a certificate of authority to do an insurance business

in this state. The second is a suit by the State on relation
of her Attorney General to have appellant declared to be
insolvent and for the appointment of a receiver to wind

. up its affairs.

Trial resulted in a judgment denying the writ of
mandamus in the one, and a finding of insolvency and the
appointment of a receiver in the other, and the case is
here on appeal.

Appellant was organized and incorporated on De-
cember 31, 1936, under Act 137 of 1925, as a stipulated
premium life insurance company, w1th an authorized
capital stock<of $50, 000, of which’$10,000 had been sub-
scribed and ‘‘actually paid in cash or acceptable securi-
ties,”” as stated in the articles of incorporation. It ap-
pears that the articles of incorporation were filed with,
examined and conditionally approved by the Insurance
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Commissioner on January 4, 1937, and a certificate of
authority issued to appellant, -which ran to March 1,
1937, when the authority was renewed to March 1, 1938.
. No certificate of authority has been granted since March

1, 1938.

‘

Act 137 of 1925 provides; in subsection ‘‘Third”’ of

§ 2, that the authorized capital stock of such companies:
shall not be less than $50,000, ‘‘of which twenty (20%)

per cent. thereof shall be subscribed and actually paid

up in cash, and be in the custody of the persons named
as the first Board of Directors; -. . .’ As a matter

of fact no part of the capital was ‘‘actually paid up in

cash,”’ and, of course, not ‘‘in the custody of the persons

named as the first Board of Direectors.”” What happened
was that R. V. Marlin, the president of appellant, and

subseriber to nearly all its stock, as he says, at the sug-
gestion of the then Insurance Commissioner, caused a
certain tract of land in Poinsett county, Arkansas, to be

conveyed to an unmarried ‘‘straw man’’ who gave a .
note to appellant for $12,500, and secured same by a
mortgage on said land, and delivered same to the Com-
missioner, as a compliance with the above statute. The
Commissioner refused to accept it as a compliance, and
made other requirements which were never met, and
even though a permit was issued for 1937, either tem-
porary or otherwise, no renewal license has ever been
issued by the department, from 1938 to the present time,
and so far as we are advised appellant isgued only one
policy of life insurance, on which it sustained a loss of
$2,000 and -for which judgment was rendered against it
and affirmed by this court. Better Way Life Ins. Co. v.
Linder, Adwmr., 207 Ark. 533, 181 S. W. 2d 467. The rec-
ord reflects that this judgment was settled for $1,000 by
Marlin with his own funds, the company having no cash
with.which to pay.

We think the Commissioner of Insurance properly
refused to license appellant in 1944. The only asset it
ever had was said note and mortgage, if they may be said
* to be an asset. It had no capital paid up in cash, as the
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statute specifically requires, and it had no' cash with
which to pay operating expenses. It is well settled that
the writ of mandamus will not be granted to review the
exercise of any diseretion of an officer or official board,
but can only be invoked to compel the officer or board to
exercise such discretion. Satterficld, Mayor, v. Fewell,
202 Ark. 67, 149 S. W. 2d 949,

In the second case, we think the finding of insolvency
and the appointment of a receiver for appellant are amply -
- sustained by the evidence. :

Section 5 of said ‘Act 137 provides that such a com-
pany shall be deemed to be solvent if its total assets are
equal to or in excess of its paid-up capital stock, plus its
bills payable and any insurance claims approved for set-
tlement or established by decision of a court of compe-
tent and final jurisdiction of this state. If we assume
that said note and mortgage paid up the $10,000 'stock
issued and left a surplus asset of $2,500, still appellant
was insolvent when this suit was filed in 1944, because
at that time there was a judgment against it for $2,000,
plus costs, penalty and attorneys’ fees in an amount un-
disclosed by this record, and bills payable of some $800
or more, in addition to its paid-up.capital stock of $10,000,
or a total in excess of $12,500, the amount of said note.

This is an additional reason why the Insurance Com-
missioner should not be required by mandamus to issue
appellant a license, or his discretion be controlled by the
courts. ‘

" The juagment in each case is correct and is accord-
. ingly affirmed.



