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1. MOTIONS — DIRECTED VERDICT — CHALLENGE TO SUFFICIENCY
OF EVIDENCE. — A motion for a directed verdict is treated as a
challenge to the sufficiency of the evidence.

2. EVIDENCE — CHALLENGE TO SUFFICIENCY — STANDARD OF RE-
vIEW. — In reviewing a challenge to sufficiency of the evidence, the
supreme court views the evidence in a light most favorable to the
State and considers only evidence that supports the verdict; the court
affirms a conviction if substantial evidence exists to support it;
substantial evidence is that which is of sufficient force and character
that it will, with reasonable certainty, compel a conclusion one way
or the other, without resorting to speculation or conjecture.

3. CRIMINAL PROCEDURE — ACCOMPLICE TESTIMONY — CORROBO-
RATION REQUIRED. — Corroborative evidence that supports ac-
complice testimony must tend to connect the defendant with com-
mission of the crime; corroboration is not sufficient if it merely shows
that the crime was committed and the circumstances of that crime;
corroboration must be sufficient standing alone to establish commis-
sion of the offense and to connect the defendant with it; corrobora-
tive evidence must be substantial evidence, which is stronger evi-
dence than that which merely raises a suspicion of guilt; however,
corroboration need not be so substantial in and of itself to sustain a
conviction.

4. CRIMINAL PROCEDURE — ACCOMPLICE TESTIMONY — CIRCUM-
STANTIAL EVIDENCE AS CORROBORATING EVIDENCE. — Circum-
stantial evidence qualifies as corroborating evidence but it, too, must
be substantial.

5. CRIMINAL PROCEDURE — ACCOMPLICES — RELEVANT FACTORS IN
DETERMINING CONNECTION OF ACCOMPLICE TO CRIME. — The
presence of an accused in proximity of a crime, opportunity, and
association with a person involved in a crime in a manner suggestive
of joint participation, are relevant factors in determining the connec-
tion of an accomplice with the crime.
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10.

11.

CRIMINAL LAW — ACCOMPLICE — CRIMINAL LIABILITY. — When
two or more persons assist each other in commission of a crime, each
is an accomplice and criminally Lable, ultimately, for his own
conduct, but he cannot disclaim responsibility because he did not
personally take part in every act that went to make up the crime as a
whole.

CRIMINAL LAW — JOINT PARTICIPATION — RELEVANT FACTORS
CONNECTED APPELLANT WITH CRIME. — Where appellant entered
the store immediately before the gunman, went and stood next to the
gunman while the gunman demanded cash, appellant took the cash
from the clerk, and then fled the store with the gunman, getting in to
another accomplice’s car, there were several relevant factors pointing
to his joint participation in the armed robbery.

EVIDENCE — FLIGHT FOLLOWING COMMISSION OF OFFENSE — MAY
BE CONSIDERED AS CORROBORATION OF EVIDENCE TENDING TO
ESTABLISH GUILT. — Flight following commission of an offense is a
factor that may be considered with other evidence in determining
probable guilt and may be. considered as corroboration of evidence
tending to establish guilt.

EVIDENCE — IMPROBABLE EXPLANATION OF SUSPICIOUS CIR.CUM-
STANCES — MAY BE ADMISSIBLE AS PROOF OF GUILT. — A defen-
dant’s improbable explanation of suspicious circumstances may be

admissible as proof of guilt.

EVIDENCE — IMPROBABLE EXPLANATIONS OF EVENTS SURROUND-
ING ROBBERY — CONSTITUTED FURTHER CIRCUMSTANTIAL EVI-
DENCE SUPPORTING CONVICTION. — Appellant explained that he
did not know that his accomplice was armed with a sawed-off
shotgun because the accomplice had it hidden under baggy clothes;
he also stated that he had left the store with the accomplice and gotten
back in the car because he was scared; yet, appellant never testified
that the accomplice threatened him; these improbable explanations
of the events surrounding the robbery constituted further circum-
stantial evidence supporting his conviction.

EVIDENCE — ACCOMPLICE TESTIMONY — SUPPORTED BY SUBSTAN-
TIAL CORROBORATING EVIDENCE. — In addition to the accom-
plice’s testimony, there was eyewitness testimony by the store em-
ployee and the owner of the store, both of whom were present
during the robbery, as well as testimony by a police officer that he had
seen appellant in the vehicle that was linked to the robbery, and had
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12.

13.

14.

15.

16.

attempted to pursue the occupants of the car, but they had escaped on
foot after wrecking the vehicle; thus, there was substantial evidence
corroborating the accomplice’s testimony regarding appellant’s role
in the armed robbery; the trial court did not err in refusing to grant
appellant’s motion for a directed verdict.

TRIAL — MISTRIAL DRASTIC REMEDY — WHEN GRANTED. — A
mistrial is a drastic remedy and should be declared only when there
has been an error so prejudicial that justice cannot be served by
continuing the trial, or when the fundamental fairness of the trial
itself has been manifestly affected.

TRIAL — MISTRIAL — STANDARD OF REVIEW. — The circuit court
has wide discretion in granting or denying a motion for mistrial, and,
absent an abuse of that discretion, the circuit court’s decision will not
be disturbed on appeal; the bottom line on mistrials is that the
incident must be so prejudicial that the trial cannot, in fairness,
continue.

TRIAL — MISTRIAL — ADMONITION TO JURY GENERALLY CURES
PREJUDICIAL STATEMENT. — Generally, an admonition to the jury
cures a prejudicial statement unless it is so patently inflammatory that
justice could not be served by continuing the trial.

APPEAL & ERROR — ARGUMENT OF FUNDAMENTAL PREJUDICE NOT
CONVINCING — APPELLANT INTENDED TO TAKE STAND PRIOR TO
ALLEGEDLY PREJUDICIAL STATEMENT BEING MADE BY OFFICER. ~—
Appellant’s argument that he was fundamentally prejudiced by the
officer’s statements because he was then required to take the stand
and testify that he had been in and out of jail because of traffic tickets,
which deprived him of his Fifth Amendment right not to testify, was
unsuccessful where, during opening statements, appellant’s counsel
mentioned appellant’s intention to testify about the facts surrounding
the robbery, which appellant did in fact do; it was not until redirect
examination that appellant explained that he had been in and out of
jail as a result of incurring traffic tickets; thus, it appeared that
appellant intended to take the stand prior to any prejudicial statement
about his criminal background. '

TRIAL — DENIAL OF MISTRIAL — WHETHER PROSECUTION DELIB-
ERATELY INDUCED PREJUDICIAL RESPONSE ONE CONSIDERATION. —
Where the prosecutor simply asked the officer if he recognized the
passenger in the front seat of the robbery vehicle, the prosecutor in
no way attempted to induce mention of appellant’s prior convictions;
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17.

18.

19.

20.

21.

the supreme court will take into consideration whether the prosecu-
tor deliberately induced a prejudicial response.

TRIAL — DENIAL OF MISTRIAL CORRECT — PREJUDICE THAT MAY
HAVE RESULTED FROM STATEMENT WAS CURED BY ADMONITION TO
JURY. — The officer’s statement was not so patently prejudicial that
it precluded appellant from obtaining a fair trial; thus, any prejudice
that may have resulted from the statement was cured by the trial
court’s admonition to the jury. ’

CRIMINAL LAW — SENTENCING FOR HABITUAL OFFENDERS — DATE
OF OFFENSE IMMATERIAL. — The date of the commission of an
offense being used to enhance a sentence under Ark. Code Ann.
§ 5-4-501 (Repl. 1997), is not relevant.

CRIMINAL LAW — SENTENCING FOR HABITUAL OFFENDERS — CON-
VICTION MAY BE USED TO INCREASE PUNISHMENT REGARDLESS OF
DATE OF CRIME. — The provisions of the habitual-offender statute
are not deterrent in nature, but rather are punitive, so that a prior
conviction, regardless of the date of the crime, may be used to
increase punishment; moreover, the habitual-offender statute does
not create a distinct additional offense, but rather it provides a guide
for the court or jury in fixing final punishment on the charged
offense.

APPEAL & ERROR — CASES RELIED UPON BY APPELLANT NOT CON-
VINCING — ISSUES DIFFERED. — Where the issues in the two cases
relied upon by appellant concerned situations where the law was not
in effect at the time the crimes were committed, and so differed from
the situation here, since the three-strikes law was in effect at the time
appellant committed the aggravated robbery, the rulings in those two
cases were not instructive on appellant’s claim.

CRIMINAL LAW — DATE OF PRIOR CONVICTIONS OF NO CONSE-
QUENCE — TRIAL COURT DID NOT ERR IN SENTENCING APPELLANT
TO LIEE IN PRISON UNDER THREE-STRIKES LAW. — The three-strikes
law was in effect at the time appellant committed the aggravated
robber, his life sentence was in accordance with that provision, and
the date of his prior convictions was of no consequence; thus, the trial
court did not err in sentencing him to life in prison.

Appeal from Desha Circuit Court, Arkansas City District;

Don Edward Glover, Judge; affirmed.

Gary W. Pbtts, for appellant.
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Mike Beebe, Att’y Gen., by: Clayton K. Hodges, Ass’t Att’y Gen.,
for appellee.

DONALD L. CoraiN, Justice. Appellant Ester Lee Parker
appeals the order of the Desha County Circuit Court
convicting him of armed robbery. On appeal, he argues that the trial
court erred in (1) denying his motion for a directed verdict; (2)
denying his motion for a mistrial; and (3) sentencing him to a term of
life imprisonment. Our jurisdiction is pursuant to Ark. Sup. Ct.
1-2(a)(1). We find no error and affirm.

This case stems from an armed robbery of Betty’s Grocery
on July 30, 2002. According to the record before us, at approxi-
mately 4:00 p.m., a car pulled into the parking lot, and the driver
exited the vehicle and opened its hood. Shortly thereafter, two
men entered the grocery store. The first man entered and headed
toward the store’s coolers, while the second man entered and
quietly closed the door behind him. According to Patsy Lay, an
employee, when the second man entered, he had his hand down
beside his leg. Lay spoke to both men, but neither responded.
When Lay looked back toward the first man, he was walking back
toward the second man, who then pointed a shotgun at Lay. Lay
identified the first man as Appellant. Joshua Jenkins, who Lay
identified as the second man to enter the store, demanded she give
them the money out of the cash register. According to Lay,
Appellant then took the money from her. Both men exited and got
into the car that had pulled into the parking lot. Lay testified that
the car was driven by Edward Dunmore and that he was the person
who got out of the car and kept looking under its hood.

Tobe Burnett, Chief of Police of Mitchellville, was con-
tacted by the Desha County Sheriff’s Office and asked to set up a
roadblock following the robbery. Shortly thereafter, a vehicle
approached at a high rate of speed and went between Burnett’s
vehicle and a nearby fire hydrant, hit another car, and landed in a
ditch. The three occupants then abandoned the vehicle, first
throwing a shotgun into a ditch. Each of the men subsequently fled
in a different direction.

Ronnie Mankin, an investigator with the Desha County
Sheriff's Office, was notified that there had been a robbery at
Betty’s Grocery and was given the license number of the vehicle
the suspects fled in. Mankin was then informed that the vehicle
had been wrecked in nearby Mitchellville, and its three occupants
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had fled the scene. While searching that area, Mankin discovered
a sawed-off, twenty-gauge shotgun with tape on it. The gun was
discovered about sixty to seventy feet from the abandoned vehicle.
Police later discovered that the vehicle was registered to Maples
Smith Dunmore, mother of Edward Dunmore, who contacted the
Desha County Sheriff's Office shortly after the wreck. Police
questioned Dunmore, and information that he provided led police
to eventually arrest Jenkins and Appellant. Appellant, however,
left the area shortly after the robbery and was not arrested until
December 2002.

After his arrest, Appellant provided authorities with a state-
ment denying any knowledge that a robbery was going to take
place. In that statement, Appellant stated that on the day of the
robbery, he was at his sister’s house with Jenkins, when Dunmore
drove by. Appellant asked Dunmore to give him and Jenkins a ride
so he could locate some people in a car that he had had problems
with earlier in the day. According to Appellant, the three men
began riding around and drinking and ended up at Betty’s Gro-
cery. Appellant stated that he went into the store to get some more
liquor when Jenkins suddenly came in and pulled a shotgun on the
store’s employee and told her to give him the money. Appellant
stated that the employee then gave him the money, and hé and
Jenkins left the store. After leaving the car in Mitchellville,
Appellant said all three men simply went their separate ways and
that he never received any of the money from the robbery.

Initially, authorities charged Appellant, Dunmore, and Jen-
kins each with one count of aggravated robbery, a Class Y felony,
and orie count of theft of property, a Class C felony. Prior to
Appellant’s trial, however, Dunmore pled no contest to a charge of
hindering apprehension and was sentenced to ten years’ probation,
In exchange for his plea, Dunmore agreed to testify truthfully
against Appellant and Jenkins.

Appellant was tried by a jury on April 14, 2003. At the
conclusion of all the evidence, the jury returned a verdict of guilty
on both charges. Prior to the sentencing phase of the trial, the State
introduced a certified copy of a judgment and commitment order
reflecting that Appellant had pled guilty on January 20, 1993, to
two counts of aggravated robbery, one committed on August 14,
1992, and the second committed on August 15, 1992. The State
then argued that under Ark. Code. Ann. §5-4-501(d) (Supp.
2003), the Arkansas Habitual Offender’s Statute, a person previ-
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ously convicted of two or more violent felonies as enumerated in
the statute, must be sentenced to life in prison upon his conviction
for a third violent felony. Appellant argued that at the time he pled
guilty to the two prior counts of aggravated robbery, the three-
strikes law was not yet in effect and, thus, was being applied
retroactively. The trial court disagreed and sentenced Appellant to
life in prison on the aggravated robbery conviction and twelve
months’ imprisonment on the misdemeanor theft charge, to run
concurrently with the life sentence. From that order, comes the
instant appeal.

L. Sufficiency of the Evidence

Appellant’s first argument on appeal is that the trial court
erred in failing to grant his motion for a directed verdict raised at
the conclusion of the State’s case and renewed at the close of all the
evidence. In his motion, Appellant argued that there was not
substantial evidence to prove that he had knowledge that Jenkins
was armed and intended to commit aggravated robbery. We
disagree.

[1, 2] The standard of review in cases challenging the
sufficiency of the evidence is well established. We treat a motion
for a directed verdict as a challenge to the sufficiency of the
evidence. Reed v. State, 353 Ark. 22, 109 S.W.3d 665 (2003);
Fairchild v. State, 349 Ark. 147, 76 S.W.3d 884 (2002). This court
has repeatedly held that in reviewing a challenge to the sufficiency
of the evidence, we view the evidence in a light most favorable to
the State and consider only the evidence that supports the verdict.
Stone v. State, 348 Ark. 661, 74 S.W.3d 591 (2002). We affirm a
conviction if substantial evidence exists to support it. Id. Substan-
tial evidence is that which is of sufficient force and character that
it will, with reasonable certainty, compel a conclusion one way or
the other, without resorting to speculation or conjecture. Haynes v.
State, 346 Ark. 388, 58 S.W.3d 336 (2001).

In the present case, we have the testimony of Dunmore
directly linking Appellant to the aggravated robbery. Dunmore
testified that on July 30, 2002, he was driving his mother’s car
when on the way to his girlfriend’s house, he saw Appellant and
Jenkins, who flagged him down. They asked Dunmore to give
them a ride to a nearby apartment complex. Once there, Appellant
got out of the vehicle and went into one of the apartments, while
Jenkins remained in the car with Dunmore. Dunmore stated that
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during the drive to the apartment, he noticed that Jenkins had a
sawed-off shotgun in his pants. When Appellant returned to the
car, Dunmore asked him and Jenkins where they wanted to go
because he needed to return the car to his mother. Jenkins
responded that they needed some money, and Appellant stated,
“Yeah, we need to do this.”” According to Dunmore, Appellant
and Jenkins threatened him and told him to drive to Betty’s
Grocery. When they got to the store, Appellant told Dunmore to
pop the hood of the car and act like he was messing with something
under the hood. Appellant and Jenkins then went in to rob the
store. After exiting the store, Dunmore noticed that Appellant was
carrying the cash and that Jenkins had the shotgun in his hands.
When they got back in the car, both Appellant and Jenkins told
Dunmore to hurry and leave. After wrecking his car and fleeing,
Dunmore got a ride to his cousin’s house in Dumas. He then
contacted his parents, who in turn, contacted authorities.

[3, 41 The jury was instructed that Dunmore by his own
statements was an accomplice to the armed robbery; thus, his
testimony standing alone is insufficient to convict Appellant.
Pursuant to Ark. Code Ann. § 16-89-111 (Supp. 2003), corrobo-
rative evidence must tend to connect the defendant with the
commission of the crime. Corroboration is not sufficient, if it
merely shows that the crime was committed and the circumstances
of that crime. Andrews v. State, 344 Ark. 606, 42 S.W.3d 484
(2001). This court has held that the ‘“corroboration must be
sufficient standing alone to establish the commission of the offense
and to connect the defendant with it.” Johnson v. State, 303 Ark.
12,17,792S.W.2d 863, 865 (1990); see also David v. State, 295 Ark.
131, 140, 748 S.W.2d 117, 122 (1988). The corroborative evi-
dence must be substantial evidence, which is stronger evidence
than that which merely raises a suspicion of guilt. Henderson v. State,
279 Ark. 435, 652 S.W.2d 16 (1983). Circumstantial evidence
qualifies as corroborating evidence but it, too, must be substantial.
See David, 295 Ark. 131, 748 S.W.2d 117. However, corrobora-
tion need not be so substantial in and of itself to sustain a
conviction. See Rhodes v. State, 280 Ark. 156, 655 S.W.2d 421
(1983). Thus, this court must determine if there is substantial
corroborating evidence supporting Appellant’s conviction. We
conclude there is.
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In addition to Dunmore’s testimony, there was ample testi-
mony placing Appellant at the scene of the crime. Patsy Lay
admitted that Appellant was not armed, nor did he ever say
anything while in the store. She did testify, however, that once
Jenkins entered the store, Appellant made his way back toward
him. Moreover, after Jenkins demanded the money, it was Appel-
lant who actually took it from Lay’s hands. Betty Hill, owner of the
store, also testified that when she came out of the restroom, there
were two men standing in front of the cash register. She recog-
nized both Appellant and Jenkins from her time as a substitute
teacher.

[5, 6] In Andrews, 344 Ark. 606, 613-14, 42 S.W.3d 484,
489, this court stated: '

The presence of an accused in the proximity of a crime, opportu-
nity, and association with a person involved in a crime in a manner
suggestive of joint participation, are relevant factors in determining
the connection of an accomplice with the crime. Ashley v. State, 22
Ark. App. 73, 732 S.W.2d 872 (1987). When two or more persons
assist each other in the commission of a crime, each is an accomplice
and criminally liable, ultimately, for his own conduct, but he cannot
disclaim responsibility because he did not personally take part in
every act that went to make up the crime as a whole. Phillips v. State,
17 Ark. App. 86, 703 S.W.2d 471 (1986).

[71 Thus, just because Appellant was not armed with a
weapon nor ever demanded any money does not negate his role in
the armed robbery. He entered the store immediately before
Jenkins, went and stood next to Jenkins while he pointed the gun
at Lay and demanded the cash. Appellant then took the money
from Lay and fled the store with Jenkins, getting into Dunmore’s
car. '

[8] In addition, Officer Barnett testified that he saw Ap-
pellant in the vehicle that was linked to the robbery. He attempted
to pursue the occupants of the car, but they escaped on foot after
wrecking the vehicle. It is well settled that flight following the
commission of an offense is a factor that may be considered with
other evidence in determining probable guilt and may be consid-
ered as corroboration of evidence tending to establish guilt.
Chapman v. State, 343 Ark. 643, 38 S.W.3d 305 (2001), cert. denied,
540 U.S. 930, 124 S.Ct. 344 (2003).
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[9, 10] It is true that Appellant took the stand in his own
defense and claimed that he had no knowledge that Jenkins was
going to commit a robbery. According to Appellant, it was Jenkins
that told Lay to give the money to Appellant. This contention,
however, is in direct conflict with Lay’s testimony that Appellant
grabbed the money out of her hand. Moreover, Appellant’s only
explanation that he did not know that Jenkins was armed with a
sawed-oft shotgun was that Jenkins had it hidden under baggy
clothes. Appellant’s explanation as to why he left the store with
Jenkins and got back in Dunmore’s car was that he was scared, but
Appellant never testified that Jenkins threatened him. This court
has stated that a defendant’s improbable explanation of suspicious
circumstances may be admissible as proof of guilt. Baughman v.
State, 353 Ark. 1, 110 S.W.3d 740 (2003). Thus, Appellant’s
improbable explanations of the events surrounding the robbery
constitute further circumstantial evidence supporting his convic-
tion.

[11] In sum, there was substantial evidence corroborating
Dunmore’s testimony regarding Appellant’s role in the armed
robbery. Considering this evidence in a light most favorable to the
State, this court cannot say that the trial court erred in refusing to
grant. Appellant’s motion for a directed verdict. '

II. Mistrial

For his next point on appeal, Appellant argues that the trial
court erred in refusing to grant his motion for mistrial. During the
testimony of Officer Barnett, when asked if he recognized any of
the men in the vehicle, he answered that he knew who Appellant
was because ‘‘he’s been, you know, in and out of the Dumas jail.”
Appellant’s attorney promptly moved for a mistrial, arguing that
Barnett’s statement showed that his client was a criminal and that
he could no longer get a fair trial. He further argued that Appellant
would be forced to give up his right to not testify at trial in order
to explain why he had been in and out of jail. The State argued that
an admonition could cure any harm that might have been caused
by Barnett’s statement. The trial court refused to grant a mistrial
but offered to admonish the jury. Thereafter, the trial court
instructed the jury as follows: “You are to disregard the basis of this
witness’ identification of the accused in this case.”” We cannot say
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that the trial court abused its discretion in refusing to grant a
mistrial in this case.

[12-14] We have said that a mistrial is a drastic remedy and
should be declared only when there has been an error so prejudicial
that justice cannot be served by continuing the trial, or when the
fundamental fairness of the trial itself has been manifestly affected.
Elser v. State, 353 Ark. 143, 114 S.W.3d 168 (2003); Jenkins v. State,
348 Ark. 686, 75 S.W.3d 180 (2002). The circuit court has wide
discretion in granting or denying a motion for mistrial, and, absent
an abuse of that discretion, the circuit court’s decision will not be
disturbed on appeal. Id. This court stated in Boyd v. State, 318 Ark.
799, 804, 889 S.W.2d 20, 22 (1994), that ““[t]he bottom line on
mistrials is that the incident must be so prejudicial that the trial
cannot, in fairness, continue.” Generally, an admonition to the
jury cures a prejudicial statement unless it is so patently inflamma-
tory that justice could not be served by continuing the trial. Kemp
v. State, 335 Ark. 139, 983 S.W.2d 383 (1998), cert. denied, 526 U.S.
1073 (1999).

In the present case, Appellant argues that he was fundamen-
tally prejudiced by Barnett’s statements because he was then
required to take the stand and testify that he had simply been in and
out of jail because of traffic tickets. According to Appellant, this
deprived him of his Fifth Amendment right not to testify.

The Fifth Amendment of the United States Constitution
provides that “[n]o person . . . shall be compelled in any criminal
case to be a witness against himself[.]”” Likewise, article 2, section
8, of the Arkansas Constitution provides that a criminal defendant
shall not be compelled to testify against himself or herself. In the
present case, however, we cannot say that Appellant was com-
pelled to testify because of Barnett’s statements and the trial court’s
subsequent refusal to declare a mistrial.

[15] The record reflects that during opening statements,
counsel for Appellant stated to the jury that Appellant was going to
testify about the facts surrounding the robbery. Indeed; Appellant
did take the stand, and the crux of his testimony was an explanation
of the events leading up to the robbery and his assertion that he had
no knowledge that Jenkins was going to rob the store. It was not
until redirect examination that he even explained that he had been
in and out of the Dumas jail as a result of incurring traffic tickets.



PARKER v. STATE
650 Cite as 355 Ark. 639 (2004) [355

Thus, it appears that Appellant intended to take the stand prior to
any prejudicial statement about his criminal background.

[16] In addition, this court will take into consideration
whether the prosecutor deliberately induced a prejudicial re-
sponse. See, e.g., Strawhacker v. State, 304 Ark. 726, 804 S.W.2d 720
(1991). In Strawhacker, we noted that the prosecutor had not
deliberately induced a prejudicial response regarding the appel-
lant’s prior conviction. That case was distinguished from Maxwell
v. State, 279 Ark. 423, 652 S.W.2d 31 (1983), where this court
determined that a prosecutor’s specific and deliberate reference to
a prior conviction during his cross-examination could not be
“made harmless by anything less than a reprimand in the presence
of the jury or by the granting of a mistrial.” Id. at 425, 652 S.W.2d
at 33. This case is more analogous to the situation in Strawhacker,
304 Ark. 726, 804 S.W.2d 720, as the prosecutor simply asked
Officer Barnett if he recognized the passenger in the front seat of
Dunmore’s car. The prosecutor in no way attempted to induce
mention of Appellant’s prior convictions.

[17] Insum, we cannot say that Barnett’s statement was so -
patently prejudicial that it precluded Appellant from obtaining a
fair trial. Nor, can we say that any prejudice that may have resulted
from the statement was not cured by the trial court’s admonition to
the jury.

III. Sentence Enhancement

For his final point on appeal, Appellant argues that it was
error for the trial court to sentence him to a term of life impris-
onment under the Arkansas Habitual Offender’s Statute, codified
at section 5-4-501(d). According to Appellant, his prior convic-
tions occurred prior to the enactment of the “three strikes”
enhancement provision and, thus, should not have been used to
enhance his penalty in this case. The State counters that the
conviction dates are irrelevant to the application of the three-
strikes law and, thus, Appellant’s argument is without merit. The
State is correct.

The State sought to sentence Appellant to an extended term
of imprisonment pursuant to section 5-4-501(d). That section
provides that a defendant who is convicted of a felony involving
violence, as set out in subsection (d)(2), and who has previously
been convicted of two or more felonies involving violence, shal
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be sentenced to an extended term of imprisonment. It provides
further that where, as in Appellant’s case, the defendant is con-
victed of a Class Y felony, and there are two prior convictions for
felonies involving violence, the mandatory sentence is life impris-
onment.

[18, 19] This court has held that the date of the commis-
sion of an offense being used to enhance a sentence under section
5-4-501 is not relevant. Jones v. State, 347 Ark. 455, 65 S.W.3d
402, cert. denied, 536 U.S. 909 (2002); Beavers v. State, 345 Ark. 291,
46 S.W.3d 532 (2001). In Beavers, this court pointed out that
provisions of the habitual offender statute are not deterrent in
nature, but rather are punitive, so that a prior conviction regardless
of the daté of the crime may be used to increase punishment.
Moreover, the habitual offender statute does not create a distinct
additional offense, but rather it provides a guide for the court or
jury in fixing final punishment on the charged offense. Jones, 347
Ark. 455, 65 S.W.3d 402; see also Finch v. State, 262 Ark. 313, 556
S.W.2d 434 (1977).

We are unpersuaded by Appellant’s argument that this case is
controlled by the decisions in Neely v. State, 317 Ark. 312, 877
S.W.2d 589 (1994), or State v. Dennis, 318 Ark. 80, 883 S.w.2d
811 (1994). At issue in Neely was whether an appellant was entitled
to the benefit of an act that lowered the minimum sentences for
habitual offenders. The appellant argued she was entitled to be
sentenced under the new lower sentences provided by Act 550 of
1993, because the act became effective after she committed the
crime, but before she was sentenced for it. This court rejected her
argument, stating that the legislature intended Act 550 to apply to
acts committed after its effective date.

[20] Likewise, in Dennis, 318 Ark. 80, 883 S.W.2d 811,
this court reversed an order of the trial court sentencing a defen-
dant to a lesser sentence under the revised provision of section
5-4-501, because that revised provision was not in effect at the
time the defendant committed the crime. Thus, the rulings in
Neely or Dennis are not instructive on Appellant’s claim.

[21] Here, the three-strikes law was in effect at the time
Appellant committed the aggravated robbery of Betty’s Grocery.
His life sentence was in accordance with that provision. The date
of his prior convictions is of no consequence; thus, the trial court
did not err in sentencing him to life in prison.
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IV 4-3(h) Review

In addition to the issues briefed by counsel, we have further
reviewed the transcript of the record in this case for adverse
rulings, pursuant to Ark. Sup. Ct. R. 4-3(h) and Ark. Code Ann.
§ 16-91-113(a) (1987), and no such reversible errors were found.

Affirmed.




