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1. APPEAL & ERROR — BENCH TRIAL — STANDARD OF REVIEW. — In
bench trials, the standard of review is not whether there is any
substantial evidence to support the finding of the court, but whether
the judge’s findings were clearly erroneous or clearly against the
preponderance of the evidence.

2.  BONDS— LEGISLATURE DID NOT LIMIT AUTHORITY OF APPELLEE TO
TAKE ACTION TO FULFILL STATUTORY MANDATE TO ASSIST DEVEL-
OPMENT OF ARKANSAS BUSINESS & INDUSTRY THROUGH BONDS &
LOANS — TRIAL COURT DID NOT ERR IN FINDING THAT APPELLEE
HAD AUTHORITY TO REQUIRE INDIVIDUAL GUARANTIES. — The
trial court correctly noted that Ark. Code Ann. § 5-5-413(b) (1987),
expressly grants appellee unrestricted authority to “take such action
and enter into such agreements and otherwise take such action as may
be necessary to exercise the authority conferred by this subchapter or
to evidence the exercise thereof ”’; it was clear through the use of
such language that the legislature did not limit the authority of
appellee to take what actions it deemed fit and proper to fulfill the
statutory mandate to assist development of Arkansas business and
industry through bonds and loans; accordingly, the trial court did not
err in finding that appellee had authority to require individual
guaranties.

3. APPEAL & ERROR — ISSUE NOT RULED ON AT TRIAL — ISSUE NOT
CONSIDERED ON APPEAL. — A party’s failure to obtain a ruling is a
procedural bar to consideration of an issue on appeal; here, appellants
briefly mentioned the idea of negligent misrepresentation during
closing argument, but never sought or received a ruling from the trial
court; accordingly, the supreme court did not consider this issue.

4.  DEBTORS & CREDITORS — JOINT-AND-SEVERAL DEBTORS — RE-
LEASE TO ONE IS RELEASE TO ALL. — A release as to one person of a
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group liable as joint or joint-and-several debtors acts as a release to all;
in the case of parties jointly-and-severally liable, there is only a single
debt, and payment or release of some part of that debt acts as a release
throughout; this effect occurs only if the creditor expressly stated he
was releasing the claim as to all debtors.

DEBTORS & CREDITORS — CASES RELIED UPON DISTINGUISHABLE
-~ THIS CASE INVOLVES NEITHER SINGLE DEBT, NOR ISSUE OF JOINT
AND SEVERAL LIABILITY. — The facts in the two cases relied upon by
appellants were clearly distinguishable from the facts in the case here;
specifically, this case does not involve a single debt or obligation
incurred by a group, nor does it involve an issue of joint and several
liability; appellee required each shareholder in the appellant company
to sign guaranty agreements, which guaranty agreements were indi-
vidual pro rata guaranties rather than joint and several.

GUARANTY — PRO RATA GUARANTY — DISTINGUISHED FROM
JOINT & SEVERAL. — A pro rata guaranty is based upon the percentage
of ownership at the time the loan is made; joint and several means
that every stockholder guarantees the full amount.

GUARANTY — EACH APPELLANT WAS INDIVIDUALLY LIABLE BASED
ON SEPARATE GUARANTIES SO RELEASE OF ONE GUARANTOR DID
NOT RELEASE ALL GUARANTORS — TRIAL COURT'S FINDING WAS
NOT CLEARLY ERRONEOUS. — Because each of the appellants indi-
vidually signed a guaranty for a stated amount, and because each
appellant was individually liable based on the separate guaranties, a
release of one guarantor did not release all guarantors; accordingly,
the trial court’s finding was not clearly erroneous.

GUARANTY — MATERIAL ALTERATION MAY DISCHARGE GUARAN-
TOR — WHAT CONSTITUTES MATERIAL ALTERATION. — A material
alteration in an obligation, made without assent of the guarantor, may
discharge the guarantor; an alteration is not material unless the
guarantor is placed in the position of being required to do more than
his original undertaking; in determining whether an alteration is
material the courts look to see whether the surety has been placed in
a position different from that which it promised to guarantee.

GuARANTY — AIDC LOAN DID NOT MATERIALLY ALTER APPEL-
LANTS’ GUARANTIES — APPELLANTS’ CONTENTION WAS MISPLACED.
— Where appellee did not sign the development-loan agreement
and there was no evidence that it was a party to the loan, Arkansas
Industrial Development Commission (AIDC) took a security interest



442

Finacin v. ArRkansas Dev. FIN. AUTH.
Cite as 355 Ark. 440 (2003) [355

10.

11.

as collateral for the loan separate from the security interest appellee
possessed, there was documentary evidence that AIDC took a
second-priority interest, appellants promised to pay appellee if appel-
lee had to step into the shoes of the appellant company in making
payments on the bonds, and the individual guaranties provided that
appellee could recover payment from appellants pursuant to the
specified dollar amount of each guaranty, the AIDC loan and security
interest did not alter the nature of appellants’ obligations to appellee;
appellants remained in the position of guaranteeing appellee the same
dollar amount specified in the guaranties regardless of the AIDC loan;
therefore, the AIDC loan did not materially alter appellants’ guaran-
ties, and appellants’ contention that appellee materially altered the
guaranty agreement by not preventing the AIDC from making a loan
to the appellant company thereby obtaining a security interest asso-
ciated with that loan, was misplaced.

GUARANTIES — APPELLEE DID NOT MATERIALLY ALTER PERSONAL
GUARANTIES — TRIAL COURT WAS NOT CLEARLY ERRONEOUS IN
DECLINING TO RELEASE APPELLANTS FROM THEIR PERSONAL GUAR -
ANTIES. — Where the Trust Indenture was silent as to whether the
appellant company could pledge the mortgage property as security
for a subsequent loan for other business purposes, and the AIDC loan
did not impede or otherwise impair the penalties, interest, or pay-
ments to be made to appellee so as to create a violation of the Trust
Indenture; thus, appellee did not materially alter the personal guar-
anties; accordingly, the trial court was not clearly erroneous in
declining to release appellants from their personal guaranties.

GUARANTY — GUARANTY AGREEMENT DID NOT REQUIRE APPELLEE
TO REPOSSESS, SECURE, OR SELL PROPERTY OR EQUIPMENT OWNED
BY APPELLANT COMPANY TO SATISFY COMPANY'S DEBT — APPELLEE
PROPERLY PROCEEDED AGAINST GUARANTORS. — The specific lan-
guage of Section 2.4 of the guaranty agreement, which was approved
by appellants, expressly authorized the actions taken by appellee;
specifically, the language from the guaranty agreement did not
require appellee to repossess, secure, or sell property or equipment
owned by appellant company to satisfy the company’s debt; accord-
ingly, appellee properly proceeded against the guarantors without
first repossessing or selling land or equipment owned by appellant
company.
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DEBTORS & CREDITORS — CREDITOR IN POSSESSION OF COLLAT-
ERAL — NO DUTY TO REPOSSESS COLLATERAL TO PROTECT GUAR-
ANTOR. — A creditor in possession of collateral is held to a high
standard of care; however, a creditor is not obligated to preserve the
right of recourse in collateral of a surety; a creditor has no duty to
repossess collateral to protect or for the benefit of a guarantor.

DEBTORS & CREDITORS — APPELLEE WAS CREDITOR NOT IN POS-
SESSION OF COLLATERAL — APPELLEE WAS NOT REQUIRED TO PRO-
TECT COLLATERAL FOR BENEFIT OF GUARANTORS. — Appellee, as a
creditor not in possession of the collateral, was not required to
protect the collateral for the benefit of the guarantors.

CONTRACTS — EXCULPATORY CONTRACTS VIEWED WITH DISFA-
VOR — TWO SPECIAL RULES OF CONSTRUCTION APPLICABLE, — An
exculpatory contract is one in which a party seeks to absolve himself
in advance for consequences of his own negligence; such contracts
are not invalid per se and have been upheld in several cases; when
reviewing exculpatory contracts the supreme court applies two rules
of construction: first, they are to be strictly construed against the party

relying on them; and, second, to be enforceable, the contract must

clearly set out what negligent liability is to be avoided.

CONTRACTS — REVIEW OF EXCULPATORY CONTRACT — NOT
RESTRICTED TO LITERAL LANGUAGE OF CONTRACT. — When re-
viewing an exculpatory contract the court is not restricted to literal
language of the contract, and will also consider facts and circum-
stances surrounding execution of the release in order to determine
the intent of the parties.

CONTRACTS — EXCULPATORY CLAUSES — WHEN ENFORCEABLE.
— An exculpatory clause may be enforced: (1) when the party is
knowledgeable of the potential liability that is released; (2) when the
party is benefitting from the activity that may lead to the potential
liability that is released; and (3) when the contract that contains the
clause was fairly entered into.

CONTRACTS — APPELLANTS AGREED TO WAIVE POTENTIAL DE-
FENSES BY SIGNING GUARANTY AGREEMENTS & THEREBY BENEFITED
BY SECURING FINANCING — TRIAL COURT’S ACTION IN ENFORCING
WAIVER OF DEFENSES PROVISION OF GUARANTY AGREEMENTS WAS
NOT CLEARLY ERRONEOUS. — Where appellants, who were share-
holders in appellant company, entered into guaranty agreements with
appellee in exchange for funding for the company; it was assumed
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that each appellant read and approved the terms articulated in the
relevant guaranty agreement, there was no evidence to suggest that
appellants were unsophisticated business people or that the agree-
ments were entered into unfairly; moreover, the agreements were
entered into in the course of businesses dealing at arms’ length; based
on these facts, the supreme court concluded that appellants knew that
they were waiving potential defenses when they signed the guaranty
agreements but chose to agree to the terms of the contract, thereby
benefitting by securing financing for appellant company; accord-
ingly, the trial court’s action in enforcing the waiver of defenses
provision of the guaranty agreements, and thereby the striking of
appellants’ defenses, was not clearly erroneous.

APPEAL & ERROR ~— TRIAL COURT’S OBSERVATION OBITER DICTA
— CONSTITUTIONALITY OF ACT NOT BEFORE SUPREME COURT. —
Upon review of the facts surrounding the trial court’s statement that
the Arkansas Development Finance Authority Bond Guaranty Act
(Act) was constitutional, the supreme court concluded that it was a
superfluous observation of the kind referred to as obiter dicta; specifi-
cally, the relief sought by appellee was to strike the pleading in which
the constitutional challenge had been raised; the trial court granted
this relief, thereby eliminating the constitutional challenge from
consideration in this suit; accordingly, the constitutionality of the Act
was not before the court for review.

APPEAL & ERROR -— APPELLANT FAILED TO DEVELOP CONSTITU-
TIONAL ISSUES — ARGUMENT NOT PRESERVED FOR REVIEW. —
Even if the trial court’s statement concerning constitutionality of the
Act was not dicta, the issue of the Act’s constitutionality was not
properly developed for consideration by the trial court during the
proceedings; the supreme court does not address issues that have not
been fully developed below.

Appeal from Lafayette Circuit Court; James Hudson, Judge;

affirmed.

Gill, Elrod, Ragon, Owen & Sherman, P.A., by: John P. Gill and

Richard L. Lawrence, for appellant.

David L. Beatty, for appellee.
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RAY THORNTON, Justice. The Arkansas Development Fi-
nance Authority [ADFA] was established by Ark. Code
Ann. § 15-5-201 et seq., (1987), funded by six million dollars derived
from interest on investments, and authorized to issue revenue bonds
under the provisions of Amendment 65 to the Constitution for the
purpose of developing business and industry in this state. The pay-
ment of bonds issued by ADFA was to be made from revenues
produced by the business or industry developed by the proceeds of the
bonds. Red River Aluminum Co., Inc. [Red River] received
$800,000.00 from ADFA in 1987 for start-up at Red River’s plant
near Stamps. ADFA issued revenue bonds in the amount of
$800,000.00 to establish the plant.

The bonds were to be paid from revenues generated by
operations of the plant, but were also secured by ADFA’s guaranty
of the payment of the bonds. ADFA’s guaranty was further secured
by the personal guaranties of each individual stockholder of Red
River. These individual guaranties were not joint and several, but
each was for a specific dollar amount calculated to reflect each
shareholder’s pro rata share of the $800,000.00 secured by ADFA’s
guaranty of the bond issue. William B. Finagin, Gloria Finagin,
S.G. Leoffler Jr., Grace H. Leoffler, Severine G. Leoffler III, and
Dorothy. Leoffler, who with Red River comprised all of the
appellants, had executed similar individual guaranty agreements in
varying amounts.

In each personal guaranty executed by appellants, it was
agreed, among other provisions, that:

Section 2.1. The guarantor hereby unconditionally guarantees
to the Authority [ADFA] for the benefit of the Trustee and the
Bondowners ... (a) the full and prompt payment of the principal of
...the bonds .. (b) the full and prompt payment of the intetest on the
bonds ... and (d) repayment of all sums advanced by the Authority
[ADFA] ... within ten (10) days of demand ...[.], '

The individual guaranty agreement also contains the follow-
ing agreement in Section 2.2:

Section 2.2.The obligations of the guarantor under this agree-
ment shall be absolute and unconditional and shall remain in full
force and effect until the entire principal of, and interest on the
bonds and expenses and other sums required to be paid by the
Company or Guarantor, under the loan agreement, the indenture,
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this agreement or any other security documents, shall have been
paid or provided for, irrespective of the validity, regularity, or
enforceability of the bonds ...[.]

The agreement further provides:

Section 4.2. The obligations of the guarantor hereunder shall
arise absolutely and unconditionally when any of the bonds shall
have been issued, sold, and delivered by the Authority [ADFA].

A number of other original shareholders, primarily from
south Arkansas, executed similar personal guaranties commensu-
rate with their pro rata shares of stock ownership, but these
individuals had either sold their stock to the appellants, or had the
stock redeemed by the corporation during 1988 and 1989. Con-
temporaneously with the sale or redemption of their stock own-
ership, these individuals were released from their individual per-
sonal guaranties. At the time these releases were given, Mr.
Finagin, S.G. Leoffler Jr. and Severine Leoffler III were stockhold—
ers and members of Red River’s board of directors.

. On July 15, 1990, appellants sold their stock in Red River
for the amount of their original investment. They were not
released from their personal guaranties of the ADFA Guaranty. In
July of 1994, Red River mortgaged its plant to the Arkansas
Industrial Development Corporation [AIDC], now known as the
Arkansas Department of Economic Development, and the AIDC
took a security-interest in land, buildings and equipment. ADFA,
through Simmons First National Bank, subordinated its lien in
equipment purchased through the AIDC loan proceeds.

In 1995, Red River defaulted on the ADFA loan, and ADFA
commenced making periodic payments under its guaranty agree-
ment. On March 1, 1998, ADFA retired all outstanding bonds
pursuant to its guaranty agreement and in October of 1998 made
demand upon each individual appellant for payments of a portion

of the sum each appellant had personally guaranteed as a require-
ment for ADFA’s guaranty of the $800,000.00 bond issue.

Appellants, upon receiving notice and demand for payment
on October 19, 1998, did not promptly make payments pursuant
to their individual guaranties to ADFA, and ADFA filed suit to
enforce their personal guaranties in July of 1999. Following a
bench trial, the trial court entered its judgment for ADFA and
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from this judgment appellants bring this appeal. For the reasons we
now set forth, we affirm the decision of the trial court.

[1] Appellants are appealing from a bench trial. In bench
trials, the standard of review is not whether there is any substantial
evidence to support the finding of the court, but whether the
judge’s findings were clearly erroneous or clearly against the
preponderance of the evidence. Reding v. Wagner, 350 Ark. 322, 86
S.W.3d 386 (2002). Guided by our standard of review, we will
consider each point argued by appellants in the order presented in
their brief.

L. The trial court erred in holding the personal guaranty contracts were valid
and enforceable.

A.ADEFA has no authority to execute personal guaranties.

In their first point on appeal, appellants argue that the
legislature did not grant ADFA authority to execute personal
guaranties. A review of the ““‘Arkansas Development Finance
Authority Bond Guaranty Act” [the Act] is necessary before
addressing appellants’ contention. The Act was passed by the
legislature in 1985. The rationale for the Act was articulated in
Ark. Code Ann. § 15-5-402 (Repl. 2000), which provides in part:

(a) The General Assembly finds:

(1) That there exists severe economic instability in traditional
national and international markets for goods and services produced
by the citizens of the State of Arkansas. This instability has caused
serious economic distress among the citizens of our state and is
manifest in the increasing number of business failures and bankrupt-
cies, both personal and corporate, and the extraordinarily high
levels of unemployment in agricultural business and industrial
enterprises

% % %

(b) For these reasons, the General Assembly finds that there exists
in the state an immediate and urgent need to provide the means and
methods for providing financing and enhancing and supporting the
credit of such financing to:



448

FinaGIN v. ARkaNsas Dev. FIN. AUTH.
Cite as 355 Ark. 440 (2003) [355

Id.

(1) Restore and revitalize existing agricultural business and indus-
trial enterprises for the purpose of retaining existing employment
within the state;

(2) Promote and develop the expansion of existing and the estab-
lishment of new agricultural business and industrial enterprises for
the purpose of further alleviating unemployment within the state
and for providing additional employment;

(3) Promote and target resources of the state to further the devel-
opment of export trade of Arkansas products for the purpose of the
economic development of the state and for providing additional
employment therefrom;

* %k ok

(¢) It is declared to be the public policy and responsibility of this
state to promote the health, welfare, safety, morals, and economic
security of its inhabitants through the retention of existing employ-
ment and alleviation of unemployment in all phases of agricultural
business and industrial enterprises.

k %k 3k

(d) The General Assembly finds that the public policies and respon-
sibilities of the state as set forth in this section cannot be fully
attained without the use of public financing and that such public
financing can best be provided by the creation of a means of
enhancing and supporting the credit of such public financing by
establishing a bond guaranty procedure to be administered by the
Arkansas Development Finance Authority.

Pursuant to the Act, ADFA was chosen to administer a bond

guaranty procedure. The Act outlined when bonds may be guar-
anteed and described certain provisions to be included in the
guaranty agreement. See Ark. Code Ann. § 15-5-405 and 412
(Repl. 2000). Additionally, the Act granted ADFA broad authority
to perform its duties. Specifically, Ark. Code Ann. § 15-5-413
(Repl. 2000), in relevant part states:

(@) The Arkansas Development Finance Authority is authorized
and directed to conduct such investigation as it may determine
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necessary for the promulgation of regulations to govern the opera-
tion of the guaranty program authorized by this subchapter, which
regulations shall include the restriction and conditions imposed by
this subchapter, including particularly those set forth in §§ 15-5-
405 and 15-5-412, and which may include such other and addi-
tional provisions, restrictions, and conditions as the authority, after
the investigation referred to above, shall determine to be proper to
achieve the most effective utilization of the guaranty program
authorized by this subchapter, including, without limitation, a
detailing of the remedies that must be exhausted by the bondholders
or a trustee acting in their behalf prior to calling upon the authority
to perform under its guaranty agreement and the subrogation or
other rights of the authority with reference to the project and its
operation in the event the authority makes payment pursuant to the
applicable guaranty agreement.

(b) In this regard, the authority is expressly authorized to take such action
and enter into such agreements and othenwise take such action as may be
necessary to exercise the authority conferred by this subchapter or to evidence
the exercise thereof.

I1d. (emphasis added).

Informed by the relevant statutory provisions, we turn to
appellants’ challenge to ADFA’s authority. On this issue, the trial
court found:

The Leoffler defendants argued that ADFA did not have the
capacity to contract nor require personal guaranties. There is clearly
no prohibition of such in the Act. Although personal guaranties are
not specifically authorized under the Act, A.C.A. 15-5-413 gives
ADFA the authority to promulgate regulations to govern the
operation of its bond guaranty program and make reasonable
lending requirements, including that of personal guaranties.

[2] The trial court’s findings are not clearly erroneous. As
it correctly noted, Ark. Code Ann. 15-5-413(b). expressly grants
ADFA unrestricted authority to ‘“‘take such action and enter into
such agreements and otherwise take such action as may be neces-
sary to exercise the authority conferred by this subchapter or to
evidence the exercise thereof.” Id. We conclude that it is clear
through the use of such language that the legislature did not limit
the authority of ADFA to take what actions it deemed fit and
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proper to fulfill the statutory mandate to assist the development of
Arkansas business and industry through bonds and loans. Accord-
ingly, the trial court did not err in finding that ADFA had authority
to require individual guaranties.

B. ADFA negligently misrepresented that it had complied with the law.

[3] Next, appellants argue that “even if ADFA had author-
ity to require personal guaranties, it failed to comply with the
statutory authority it was clearly given, namely, evaluating finan-
cial responsibility of the borrower prior to making a loan. That
failure was a negligent misrepresentation to appellants justifying
release of their personal guaranties.” This issue is not properly
before this court because appellants failed to obtain a final ruling
on this matter. We have repeatedly held that a party’s failure to
obtain a ruling is a procedural bar to our consideration of an issue
on appeal. Dovers v. Stephenson Oil Co, Inc., 354 Ark. 695, 128
S.W.3d 805 (2003). Appellants briefly mentioned the idea of
negligent misrepresentation during closing argument, but never
sought or received a ruling from the trial court. Accordingly, we
do not consider this issue.

I1. The trial court erred in not releasing appellants from their personal
guaranties when other obligors had been released.

Appellants also contend that the trial court erred in not
releasing them from their personal guaranties when other obligors
had been released. Specifically, citing Vandever v. Clark, 16 Ark.
331 (1855) and Pettigrew Machine Co. v. Harmon, 45 Ark. 290
(1885), appellants argue that a release to one of several obligors is
a release as to all obligors. Appellants’ application of this legal
principle to the case sub judice is misplaced.

Vandever, supra involved primary obligations on a note be-
tween co-makers. The respondents in Vandever all signed the
primary written expression of indebtedness. The five respondents
had pledged that “we, or either of us, promise to pay” to appellant.
Id. Vandever, having accepted payment for the full amount of the
note from two of the respondents, was unable to collect from the
other three because acceptance of payment from a co-maker acted
as a release to all others liable on the note. Id.
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[4] Similarly, Pettigrew, supra is another action on a note
against the makers and their assignee. We reiterated that a release
as to one person of a group liable as joint or joint-and-several
debtors acts as a release to all. Id. In the case of parties jointly-and-
severally liable, we noted that there is only a single debt and
payment or release of some part of that debt acts as a release
throughout. Jd. It was further stated that this effect would only
occur if the creditor expressly stated he was releasing the claim as
to all debtors. Id.

[5-7] The facts in Vandever and Pettigrew are clearly distin-
guishable from the facts in the case now on review. Specifically,
the case now before us does not involve a single debt or obligation
incurred by a group nor does it involve an issue of joint and several
liability. According to Gene Eagle, an employee of the Arkansas
Development Finance Authority, ADFA required each share-
holder in Red River to sign guaranty agreements. The guaranty
agreements were individual pro rata guaranties rather than joint and
several. Mr. Allen explained that ““a pro rata guaranty is based upon
the percentage of ownership at the time the loan is made. Joint and
several means that every stockholder guarantees the full amount.”
Because each of the appellants individually signed a guaranty for a
stated amount, and because each appellant was individually liable
based on the separate guaranties, we hold that a release of one
guarantor does not release all guarantors. Accordingly, the trial
court’s finding was not clearly erroneous. '

IIL. The trial court erred in not releasing appellants from their liability under
the personal guaranties when ADFA impaired the collateral.

A. The risk of each personal guaranty was increased without consent.

In their next point on appeal, appellants contend that the
trial court erred in not releasing appellants from their liability
under the personal guaranties when ADFA impaired the collateral.
Specifically, appellant claim: (1) that ADFA unlawfully increased
the risk of each personal guaranty; (2) that this increased risk
constituted a material change to the guaranty agreement; and (3)
that this material change should have released them from their
guaranty agreements.
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[8] A material alteration in an obligation, made without
the assent of the guarantor, may discharge the guarantor. Smith v.
Elder, 312 Ark. 384, 849 S.W.2d 513 (1993). An alteration is not
material unless the guarantor is placed in the position of being
required to do more than his original undertaking. Id. In deter-
mining whether an alteration is material the courts look to see
whether the surety has been placed in a position different from that
which it promised to guarantee. Carroll Boone Water Dist. v. M. & P.
Equip. Co., 280 Ark. 560, 661 S.W.2d 345 (1983).

Appellants argue that ADFA materially altered the guaranty
agreement by not preventing the Arkansas Industrial Development
Commission from making a loan to Red River Aluminum thereby
obtaining a security interest associated with that loan. Addition-
ally, appellants argue that the AIDC loan violated Section 409 of
the Trust Indenture. Section 409 of the Trust Indenture provides:

[ADFA] covenants that so long as any bonds authorized by and
issued under the Indenture are outstanding, [ADFA] will not convey
or otherwise dispose of its interest in the mortgaged property, and
that [ADFA] will not encumber the same, or any part thereof, or its
interest therein, or create or permit to be created any charge or lien
on the revenues derived therefrom, except as provided in this
Indenture ... it being the purpose of this covenant to limit only a
subsequent pledge of the mortgaged property and revenues as
defined in this Indenture.

Section 101 of the Trust Indenture defines “revenues’ as:

The income, including penalties and interest, derived by [ADFA]
under the Loan Agreement and from [Red River Aluminum], and
also amounts payable under the ADFA Guaranty.

[91 Mindful of the foregoing language, we turn to the facts
surrounding the AIDC loan. Red River Aluminum, the City of
Stamps, and AIDC entered into a development-loan agreement on
April 14, 1994. ADFA did not sign this development-loan agree-
ment and there is no evidence that ADFA was a party to the loan.
AIDC took a security interest as collateral for the loan separate
from the security interest ADFA possessed. There is disputed
evidence as to the priority of the AIDC interest and the extent of
the collateral securing the AIDC loan. There was documentary
evidence that AIDC took a second-priority interest. This question
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was not resolved in this proceeding. Appellants claim that regard-
less of the priority, this security interest materially altered the
guaranty agreements because there will still remain a lien on the
property of Red River Aluminum after the appellants have paid
ADFA on the individual guaranties. Appellants promised to pay
ADFA if ADFA had to step into the shoes of Red River Aluminum
in making payments on the bonds. The individual guaranties
provided that ADFA could recover payment from appellants
pursuant to the specified dollar amount of each guaranty. The
AIDC loan and security interest does not alter the nature of
appellants’ obligations to ADFA. Appellants remain in the position
of guaranteeing ADFA the same dollar amount specified in the
guaranties regardless of the AIDC loan. We conclude the AIDC
loan did not materially alter the appellants’ guaranties, and that
appellants’ contention is misplaced.

[10] Appellants also argue that ADFA violated the Trust
Indenture by not objecting to or otherwise preventing the AIDC
loan. The Trust Indenture forbids ADFA from allowing a lien or
charge to be created on the revenues derived from the mortgaged
property. In section 101 of the Trust Indenture, the definition of
“revenues’’is limited to the moneys receivable by ADFA under the
loan agreement. The Indenture prevents ADFA from pledging
such receivables pledged to the payment of the bonds and guaran-
ties as collateral for some other transaction. The Trust Indenture 1s
silent as to whether Red River Aluminum could pledge the
mortgage property as security for a subsequent loan for other
business purposes. The AIDC loan does not impede or otherwise
impair the penalties, interest, or payments to be made to ADFA so
as to create a violation of the Trust Indenture. We conclude that
ADFA did not materially alter the personal guaranties. Accord-
ingly, the trial court was not clearly erroneous in declining to
release appellants from their personal guaranties.

B.The collateral was lost through ADFA’s negligence.

Appellants next contend that ADFA negligently lost or failed
to protect the Red River collateral before going to the individual
guarantors for satisfaction of their personal guaranties and that
based on this negligence the appellants should be released from
their liability under the personal guaranties. Specifically, appellants
assert that ADFA should have taken actions such as repossessing or
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selling land or equipment owned by Red River in an attempt to
satisfy Red River’s outstanding debt before attempting to enforce
appellants’ personal guaranties.

ADFA responds to this assertion by contending that the
provisions of the guaranty agreements did not require such actions.
Specifically, ADFA cites Section 2.4 of the guaranty agreement
which provides:

In the event of a failure by the company [Red River] to repay
authority [ADFA] in full within the time called in section 2.1
hereof, authority without further notice or demand and in its sole
discretion, shall have the right to proceed first and directly against
the guarantor under this agreement without proceeding against or
exhausting any other remedies which it may have and without resorting to
any other security held by the authority or the trustee.

[11] The foregoing language, which was approved by
appellants, expressly authorizes the actions taken by ADFA. Spe-
cifically, the language from the guaranty agreement does not
require ADFA to repossess, secure, or sell property or equipment
owned by Red River to satisfy Red River’s debt. Accordingly,
ADFA properly proceeded against the guarantors.

[12, 13] ADFA also makes the argument that because it
was a creditor not in possession of the collateral it had no duty to
protect the collateral for the benefit of the appellants. ADFA’s
contention is well taken. We have explained that a creditor in
possession of collateral is held to a high standard of care. See First
National Bank v. Waddell, 74 Ark. 248, 85 S.W. 417 (1905).
However, we have also explained that a creditor is not obligated to
preserve the right of recourse in collateral of a surety. Id. Finally,
we have stated that a creditor has no duty to repossess collateral to
protect or for the benefit of a guarantor. Moore v. Luxor, 294 Ark.
326, 742 S.W.2d 916 (1988). In light of applicable principles of
law, we conclude that ADFA, as a creditor not in possession of the
collateral, was not required to protect the collateral for the benefit
of the guarantors.

1V The trial court erred in upholding the waiver of all defenses provisions in
the personal guaranties.

[14] In their next point on appeal, appellants argue that
the trial court erred by granting ADFA’s motion to strike all
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defenses pleaded by appellants based on the waiver of defenses
provision, Section 2.3 of the personal guaranties. Specifically,
appellants argue that this provision of the guaranty agreement was
too broad and against public policy. Section 2.3 of the guaranty
agreement provides: :

No setoff, counterclaim, reduction, diminution of an obligation,
or any defense of any kind or nature which the guarantor [appel-
lants] has or may have against the authority [ADFA] or the trustee
shall be available hereunder to the guarantor against the authority.

[15] Section 2.3 is an exculpatory contract. An exculpa-
tory contract is one in which a party seeks to absolve himself in
advance for the consequences of his own negligence. National
Union Fire Ins. Co. v. Guardtronic, Inc., 76 Ark. App. 313, 64 S.W.3d
779 (2002). Such contracts are not invalid per se and have been
upheld in several cases. See Plant v. Wilbur, 345 Ark. 487, 47
S.W.3d 889 (2001); Edgin v. Entergy Operations, Inc., 331 Ark. 162,
961 S.W.2d 724 (1998). When reviewing exculpatory contracts
we apply two rules of construction. National Union, supra. First,
they are to be strictly construed against the party relying on them.
Farmers Bank v. Perry, 301 Ark. 547, 787 S.W.2d 645 (1990).
Second, to be enforceable, the contract must clearly set out what
negligent liability is to be avoided. Plant, supra. Additionally, we
have held that when we are reviewing such a contract we are not
restricted to the literal language of the contract, and will also
consider the facts and circumstances surrounding the execution of
the release in order to determine the intent of the parties. Miller v.
Pro-Transportation, 78 Ark. App. 52, 77 S.W.3d 551 (2002) (citing
Plant, supra). :

In our review of the facts surrounding the execution of the
contract for the purpose of determining whether the waiver
provision is enforceable we are guided by similar cases. In Plant,
supra, we were asked to determine whether an agreement, releas-
ing an owner of a racetrack from any liability from injuries
sustained at the track, was valid. After reviewing the release, we
considered the facts surrounding the execution of the release and
affirmed the trial court’s finding that the release was valid. We
wrote:
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Plant was a regular participant in auto races and admitted to having
frequented the Speedway. He also stated that he had signed the
exact same release form on at least twelve prior occasions. Plant has
made no allegations that he was forced to sign the release, and he
admitted that he never asked any questions regarding the contents
of the document he was signing. Moreover, Plant was familiar with
the pit area and its proximity to the racetrack. He stated that he was
only in the pit area when his team’s car was racing, and that when
he was there as a mere spectator, he stayed in the grandstand area.
More importantly, as a participant, Plant was certainly familiar with
the dangers inherent in the sport of auto racing. In fact, he admitted
to having witnessed numerous wrecks that occurred during racing
events. With this knowledge, Plant continued to voluntarily par-
ticipate in this activity.

* ok ok
Considering the facts and circumstances surrounding the execution

of the release by Plant, we agree with the trial court that this release
was valid, and therefore, summary judgment was appropriate.

Plant, supra.

Our court of appeals has also reviewed cases which are useful

to our consideration of the validity of Section 2.3 of the guaranty
agreements. In National Union, supra, the court of appeals was asked
to review exculpatory clauses contained in various contracts. After
concluding that the contract clauses were valid and enforceable,
the court of appeals held:

Id.

there is nothing in the circumstances surrounding the execution of
the contracts that would merit invalidating the exculpatory clauses.
The parties herein were businesses dealing at arms” length. The
clauses were not hidden from Crain, nor was Crain misled or
prevented from reading the clauses. Further, Crain paid a relatively
meager amount for appellees’ services, and appellees sought accord-
ingly to either absolve themselves from liability for their own
negligence or limit their liability to a small dollar amount.

In Miller, supra., the court of appeals was again asked to

review a contractual release of liability. The facts from the case are
as follows:
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Carl Miller was employed by Pro-Transportation as a truck driver.
Appellant is Mr. Miller’s wife. Appellant wanted to ride as a
passenger with her husband as he drove for Pro-Transportation. To
obtain Pro-Transportation’s permission to do so, appellant ex-
ecuted a passenger authorization application on May 23, 1998. In it
appellant agreed that, in consideration for her being permitted to
ride as a passenger, she would hold Pro-Transportation harmless
from any liability for any damage or injury she might receive while
riding in Pro-Transportation’s truck. The passenger authorization
application also required appellant’s husband to authorize a payroll
deduction of $24.00 per month to cover the cost of accident
insurance for appellant. Appellant accompanied her husband and
was injured in a single-vehicle traffic accident. Her medical ex-
penses were covered by the insurance procured pursuant to the
passenger authorization request. She filed suit- against Pro-
Transportation, alleging that it was responsible for the negligence of
its employee (her husband), that the accident was caused by her
husband’s negligent operation of the truck, and that she was entitled
to compensatory and punitive damages. Pro-Transportation moved
for summary judgment on the basis of the exculpatory provision of
the passenger authorization application. The trial court granted the
motion and entered an order granting summary judgment to
Pro-Transportation.

Id. On appeal, Mrs. Miller argued that the release should not be
enforced because it did not clearly describe the negligent liability to be
avoided. Id. The court rejected this argument and held:

In the present case, we think it significant that appellant had
accompanied her husband as a passenger in trucks owned by three
different trucking companies, and was consequently aware of the
nature of trucking operations and the dangers inherent in them.
That the parties realized that personal injury could result from these
dangers is shown by the provision for medical insurance to cover
appellant in the event of an accident. Finally, we think that the
public policy of encouraging careful behavior that underlies the
disfavor for such exculpatory clauses has little application in the
present case, where the allegedly negligent party, appellant’s hus-
band, was the driver of the vehicle and, therefore had far more
compelling reasons to drive carefully than the avoidance of possible
tort liability.

Id.
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[16] We endorse the reasoning of the court of appeals in
deciding these cases, and we note that those cases establish the
principle that an exculpatory clause may be enforced: (1) when the
party is knowledgeable of the potential liability that is released; (2)
when the party is benefitting from the activity which may lead to
the potential liability that is released; and (3) when the contract
that contains the clause was fairly entered into.

[17] In the case now before us, we conclude that enforce-
ment of Section 2.3 of the guaranty agreement, and thereby the
striking of appellants’ defenses was not clearly erroneous. Appel-
lants, who were shareholders in Red River, entered into the
guaranty agreements with ADFA in exchange for funding for Red
River. Appellants each signed discrete, personal agreements. We
must assume that each appellant read and approved the terms
articulated in the relevant guaranty agreement. See Carmichael v.
Nationwide Life Ins. Co., 305 Ark. 549, 810 S.W.2d 39 (1991)
(holding that a party is bound under the law to know the contents
of the documents that he signs, and that he cannot excuse himself
from its contents by alleging that he did not know its contents).
There is no evidence in the record to suggest that appellants are
unsophisticated businesspeople or that the agreements were en-
tered into unfairly. Moreover, the agreements were entered into in
the course of businesses dealing at arms’ length. Based on these
facts, we conclude that appellants knew that they were waiving
potential defenses when they signed the guaranty agreements but
chose to agree to the terms of the contract, thereby benefitting by
securing financing for Red River. Accordingly, we cannot say that
the trial court’s actions in enforcing the waiver of defenses provi-
sion of the guaranty agreements were clearly erroneous.

V. The Bond Guaranty Act is unconstitutional.

In a final point on appeal, appellants contend that the Bond
Guaranty Act, codified at Ark. Code Ann. § 15-5-401 et seq.
(Repl. 2000), is unconstitutional. This allegation was raised in
appellants’ amended answer. Appellants argued that the Act is
unconstitutional because it violates the prohibition against the
State lending its credit. Appellee responded to the challenge by
filing a motion to strike in which it argued that appellants’
amended answer should be struck because: (1) the appellants
lacked standing to challenge the Act; (2) the constitutional chal-
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lenge was not relevant or material to the issues before the court;
and (3) appellee would be prejudiced by the late filing of the
amended answer. A hearing was held on appellee’s motion to
strike. Following this hearing, an order was entered in which the
trial court granted appellee’s motion to strike appellants’ amended
answer. The trial court’s order also noted that “the issue of
constitutionality of the Arkansas Development Finance Authority
Bond Guaranty Act of 1985 is not relevant or material to the
determination of the issues herein.” However, after striking ap-
pellants’ amended answer, which sought to raise the issue of the
constitutionality of the statute, and after concluding that the
determination of the constitutional claim was irrelevant and im-
material, the trial court made the statement that “‘the Arkansas
Development Finance Authority Bond Guaranty Act of 1985 is
constitutional.”

[18, 191 Upon our review of the facts surrounding the
trial court’s statement that the Act was constitutional, we conclude
that it was a superfluous observation of the kind referred to as obiter
dicta. Specifically, the relief sought by appellee was to strike the
pleading in which the constitutional challenge had been raised.
The trial court granted this relief, thereby eliminating the consti-
tutional challenge from consideration in this suit. Even if the trial
court’s statement was not dicta, we note that the issue of the Act’s
constitutionality was not properly developed for consideration by
the trial court during the proceedings. We do not address issues
that have not been fully developed below. See AT & T Communi-
cations of the Southwest, Inc. v. Arkansas Public Service Comm., 344 Ark.
188, 40 S.W.3d 273 (2001) (holding that an appellant must fully
develop an issue at the lower court level in order to preserve it for
appellate review). Accordingly, the constitutionality of the Act is
not before us for review.

Affirmed.



