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1.  CRIMINAL PROCEDURE — CUSTODIAL STATEMENTS — DETERMI-
NATION OF VOLUNTARINESS. — Statements made while in police

! While we are adopting comment 0’s reasoning, we do not reach the issue of whether
this court should adopt the reasoning of comment i. Comment i is applicable only when the
lower court decision is not appealed; therefore, it does not apply in the instant case.

" DickEey, CJ., not participating,
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custody are presumed to be involuntary, and the burden rests on the
State to prove their voluntariness and a waiver of Miranda rights by a
preponderance of the evidence; in determining voluntariness, the
supreme court looks to whether the statement and waiver were the
result of free and deliberate choice rather than coercion, intimida-
tion, and deception; on appeal, the court makes an independent
determination of the voluntariness of a confession, but in doing so, it
reviews the totality of the circumstances and will reverse only when
the trial court’s finding of voluntariness is clearly against the prepon-
derance of the evidence.

WITNESSES — TESTIMONY — CONFLICTS FOR TRIAL COURT TO
RESOLVE. — Conlflicts in testimony are for the trial court to resolve.

CRIMINAL PROCEDURE — STATEMENT NOT FREELY MADE — MAY
NOT BE USED AGAINST ACCUSED. — Where it is apparent from the
record that a statement is not the product of an accused’s free and
rational choice and where the undisputed evidence makes clear that
the accused did not want to talk to police detectives, due process of
law requires that the resulting statement not be used against the
accused. ,

CRIMINAL PROCEDURE — CONFESSION — RELEVANT FACTORS IN

DETERMINING VOLUNTARINESS. ~— Reelevant factors in determining

whether a confession is involuntary are age, education, and the

intelligence of the accused as well as lack of advice as to his

constitutional rights, the length of detention, the repeated and

prolonged nature of questioning, and the use of mental or physical

punishment; other relevant factors in considering the totality of the

circumstances include the statements made by the interrogating’
officer and the vulnerability of the defendant.

CRIMINAL LAW — USE OF PSYCHOLOGICAL TACTICS IN OBTAINING
CONEESSION — STATEMENTS NOT CONTRARY TO BASIC NOTIONS
OF FAIRNESS ALLOWED. — The supreme court has approved the use
of “psychological tactics,” which appeal to the appellant’s sympathies
in several cases; police may, without violating an accused’s rights,
attempt to play on his sympathies or explain to him that honesty is the
best policy, provided that the accused’s decision to make a custodial
statement is voluntary in the sense that it is the product of the
accused’s exercise of his free will; an interrogating officers’ state-
ments, even though obviously intended to influence an appellant, are
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allowed if proper or contrary to basic notions of fairness, and as long
as they are not calculated to procure an untrue statement.

CRIMINAL PROCEDURE — APPELLANT’S FREE WILL WAS NOT COM-
PLETELY OVERBORNE BY ANY ALLEGED USE OF PSYCHOLOGICAL TAC-
TICS — CUSTODIAL STATEMENT FOUND TO BE FREELY MADE. — A
review of the sheriff's testimony did not reveal improper police
coercion, but rather showed that the sheriff was attempting to appeal
to appellant’s sympathies when he discussed the possibility of pros-
ecuting appellant’s parents; from the evidence presented at the
suppression hearing, it did not appear that appellant’s free will was
completely overborne by the sheriffs tactics so as to render his
custodial statements involuntary; additionally, the evidence did not
show that there was an attempt to procure an untrue statement.

CRIMINAL PROCEDURE — CUSTODIAL STATEMENT —— TRIAL
COURT’S FINDING OF VOLUNTARINESS NOT CLEARLY AGAINST PRE-
PONDERANCE OF EVIDENCE. — Appellant was thirty-nine years old at
the time the interview was conducted, he had a high-school educa-
tion and could read and write; prior to interviewing appellant, the
sheriff read appellant his Miranda rights, and appellant signed a form
waiving those rights; appellant had also been incarcerated for several
weeks on a separate criminal charge at the time the interrogation was
conducted; there was no evidence that established that appellant was
mentally retarded or had a below-normal-intelligence level; based on
the totality of the circumstances, the trial court’s finding of volun-
tariness was not clearly against the preponderance of the evidence.

CRIMINAL PROCEDURE — VOLUNTARINESS OF CONFESSIONS —
FALSE PROMISE OF LENIENCY. — A statement induced by a false
promise of reward or leniency is not a voluntary statement; for the
statement to be involuntary, the promise must have induced or
influenced the confession; as with other aspects of voluntariness, the
supreme court looks at the totality of the circumstances, which
totality is subdivided into two main components: first, the statement
of the officer, and second the vulnerability of the defendant.

CRIMINAL PROCEDURE — CONFESSION — APPELLANT FAILED TO
ESTABLISH THAT HIS STATEMENTS WERE MADE PURSUANT TO FALSE
PROMISE OF LENIENCY. — The sheriff informed appellant that he
could not promise a reduced sentence, but that he could recommend
to the prosecutor a sentence for a term of years if appellant was
truthful, the sheriff informed the prosecutor’s office that appellant
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10.

11.

12.

13.

had cooperated with law enforcement officials, and a witness who
was present during appellant’s interrogation testified that he agreed
with the sheriff’s rendition of the facts; based on the totality of the
circumstances, the supreme court concluded that the sheriff was not
offering appellant false promises of a reduced sentence in exchange
for his statements, but was merely advising appellant that if he
cooperated with law enforcement officials and told the truth, then
the prosecutor would be told that appellant had cooperated; the
sheriff did not assert that leniency would flow from appellant’s telling
the truth, and in fact, the sheriff reminded appellant that he could not
grant appellant leniency; accordingly, appellant failed to establish that
his statements were made in response to a false promise of leniency.
CRIMINAL PROCEDURE — APPELLANT’S STATEMENTS FOUND VOL-
UNTARY — TRIAL COURT’S FINDING NOT CLEARLY AGAINST PRE-
PONDERANCE OF EVIDENCE. — After. considering appellant’s allega-
tions, and the totality of the circumstances, the supreme court could
not say that the trial court’s finding that appellant’s statements were
voluntarily given was clearly against the preponderance of the evi-
dence.

CONSTITUTIONAL LAW — SIXTH AMENDMENT TO UNITED STATES
CONSTITUTION — PURPOSE. — The purpose of the Sixth Amend-
ment counsel guarantee, and hence the purpose of invoking it, is to
protect the unaided layman at critical confrontations with his expert
adversary, the government, after the adverse positions of government
and defendant have solidified with respect to a particular alleged
crime.

CONSTITUTIONAL LAW — SIXTH AMENDMENT IS OFFENSE SPECIFIC
— INVOCATION OF. — The Sixth Amendment right is offense-
specific; it cannot be invoked once for all future prosecutions, for it
does not attach until a prosecution is commenced, that is, at or after
initiation of adversary judicial criminal proceedings — whether by
way of formal charge, preliminary hearing, indictment, information,
or arraignment; and just as the right is offense-specific, so also its
effect of invalidating subsequent waivers in police-initiated inter-
views is offense-specific.

CONSTITUTIONAL LAW — SIXTH AMENDMENT — INCRIMINATING
STATEMENTS PERTAINING TO OTHER CRIMES ARE ADMISSIBLE. —
Incriminating statements pertaining to other crimes, as to which the
Sixth Amendment right has not yet attached, are admissible at a trial
of those offenses.
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14.

15.

16.

17.

18.

CONSTITUTIONAL LAW — APPELLANT’S FIRST INTERVIEW WITH LAW
ENFORCEMENT OCCURRED PRIOR TO HIS BEING CHARGED FOR’
MURDER — SIXTH AMENDMENT RIGHT TO COUNSEL HAD NOT YET
ATTACHED. — At the time of the first interview, appellant had an
attorney that was appointed to represent him on a battery charge;
after the victim’s disappearance, law enforcement officials questioned
appellant in order to find out where she was and what happened to
her; during the interview, appellant discussed the facts surrounding
the battery charge; appellant’s attorney was not present during this
discussion; however, at the time of the interview, appellant was not
charged with any crime relating to the victim’s disappearance or
murder; thus, his Sixth Amendment right to counsel, which is
offense-specific, had not yet attached, and law enforcement officials
were not required to notify appellant’s attorney prior to interviewing
appellant about her disappearance or murder.

‘APPEAL & ERROR — APPELLANT FAILED TO ESTABLISH THAT ERROR

WAS PREJUDICIAL — APPELLANT SENTENCED TO LIFE IMPRISON-
MENT RATHER THAN DEATH PENALTY. — Appellant’s assertion that
because his attorney was not present during the interview, the
statements relating to the battery charge were erroneously used as an
aggravating circumstance in his trial for the murder was unsuccessful;
appellant failed to establish that admission of the statements, which
led to the aggravating circumstance, caused him to suffer prejudice;
specifically, he failed to establish that the alleged error was prejudicial
because he received a sentence of life imprisonment rather than the
death penalty; because appellant failed to establish that admission of
the challenged aggravating circumstance caused him to suffer preju-
dicial harm, the issue was not given further consideration.

EVIDENCE -— “FRUIT OF POISONOUS TREE" DOCTRINE. — The
“fruit of the poisonous tree” doctrine provides that evidence ob-
tained by exploitation of a primary illegality must be excluded.

EVIDENCE — APPELLANT’S FIRST STATEMENT CONSTITUTIONALLY
OBTAINED — TWO SUBSEQUENT STATEMENTS PROPERLY ADMIT-
TED. — Where the first statement that appellant gave to law enforce-
ment officials was constitutionally obtained, his two subsequent
statements were properly admitted.

CRIMINAL LAW —- APPELLANT REPEATED ALL MATERIAL ASPECTS OF
PRETRIAL STATEMENT AT TRIAL — FAILURE TO SUPPRESS EARLIER
CONFESSION WOULD HAVE BEEN HARMLESS ERROR. — Even if there -
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had been an error in denying appellant’s motions to suppress, such an
error may be rendered harmless when appellant testifies at his trial and
restates under oath crucial portions of the challenged pretrial state-
ments; here, appellant gave a detailed confession at trial; such a
Jjudicial confession would have cured any error in refusing to suppress
appellant’s custodial statements.

Appeal from Hot Spring Circuit Court; John Cole, Judge;
affirmed.

Jo Kelly Hardin, for appellant.

Mike Beebe, Att’y Gen., by: David R. Raupp, Sr. Ass’t Att’y
Gen., for appellee.

RAY THORNTON, Justice. Appellant, Darrell Pilcher, was
convicted of capital murder and sentenced to life impris-
onment without the possibility of parole for the murder of Carolyn
Farley. In November 2000, Carolyn Farley disappeared. During an
investigation of her disappearance, law enforcement officials ques-
tioned appellant, who had been romantically linked to Ms. Farley.
After questioning, appellant led the law enforcement officials to Ms.
Farley’s body, but denied that he had murdered her. Upon further
questioning, appellant admitted that he had stabbed Ms. Farley nu-
merous times, tied cement blocks to her body, and attempted to
conceal the body. On November 30, 2000, a criminal information
was filed charging appellant with capital murder.

In a motion filed on November 2, 2001, and through oral
motions raised during pretrial hearings, appellant sought to sup-
press statements made while he was in custody. The trial court held -
a Denno hearing on each of appellant’s in-custody statements, and
concluded that the statements were voluntarily given. Specifically,
it concluded that the statements were made after appellant volun-
tarily waived his rights, and that the statements were not given in
response to improper police compulsion, promises, or induce-
ment.

Appellant’s trial was held in the Hot Spring County Circuit
Court. During the trial, appellant testified that he had murdered
Carolyn Farley. In addition to appellant’s judicial confession, other
.evidence directly linking appellant to Ms. Farley’s death was
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introduced at trial. After considering the evidence, the jury found
appellant guilty of capital murder.

During the sentencing phase of appellant’s trial, the jury
heard additional testimony and arguments. Thereafter, the jury
sentenced appellant to life imprisonment without the possibility of
parole.

It is from this conviction that appellant appeals.! On appeal,
appellant does not challenge the sufficiency of the evidence upon
which his conviction is based, and in his judicial confession, he
testified that he stabbed Carolyn Farley twenty-two times, tied
cement blocks to her body, and attempted to hide the body. Based
upon the evidence presented at trial, we conclude that there was
sufficient evidence to support the conviction. We affirm the trial
court’s denial of appellant’s motions to suppress, and we affirm
appellant’s conviction.

On appeal, appellant contends that the trial court erred
when it denied his motions to suppress statements made to law
enforcement officials. Specifically, appellant argues that these
statements should have been suppressed because they were not
voluntarily given. Appellant argues that his statements were made
in response to improper police coercion and offers of false prom-
ises.?

[1-4] In Coxv. State, 345 Ark. 391, 47 S.W.3d 244 (2001),

we outlined our standard for reviewing the voluntariness of
statements resulting from police interrogation. We explained:

We have said that statements made while in police custody are
presumed to be involuntary and the burden rests on the State to
prove their voluntariness and a waiver of Miranda rights by a

! On May 22,2003, we issued a per curiam opinion ordering appellant’s attorney, Joe
Kelly Hardin, to file a new brief in appellant’s case because we concluded that the brief that
was filed on behalf of Mr. Pilcher was woefully deficient. See Pilcher v. State, 353 Ark. 357,107
S.W. 3d 172 (2003). Mr. Hardin complied with our order and filed a new brief on June 26,
2003.

? In its brief the State argues, “it is not clear . . . that the appellant preserved a Fifth
Amendment coercion argument with respect to any statement by specifically making that
argument below.” After reviewing the record, we conclude that appellant adequately chal-
lenged the voluntariness of his statement below and that the trial court, who held a Denno
hearing, was fully aware of appellant’s arguments and was able to make findings sufficient
enough for our review.
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preponderance of the evidence. See Rychtarik v. State, 334 Ark. 492,
976 S.W.2d 374 (1998); Smith v. State, 334 Ark. 190,974 S.W.2d 427
(1998). In determining voluntariness, this court looks to whether
the statement and waiver were the result of free and deliberate
choice rather than coercion, intimidation, and deception. Rankin v.
State, 338 Ark. 723, 1 SW.3d 14 (1999); Smith v. State, supra, citing
Colorado v. Spring,479 U.S.564 (1987) and Moran v. Burbine, 475 U.S.
412 (1986). On appeal, this court makes an independent determi-
nation of the voluntariness of a confession, but in doing so, we
review the totality of the circumstances and will reverse only when
the trial court’s finding of voluntariness is clearly against the
preponderance of the evidence. See Jones v. State, 323 Ark. 655, 916
S.W.2d 736 (1996); Trull v. State, 322 Ark. 157,908 S.W.2d 83 (1995).
We recognize in our determination of whether a trial court’s
finding is clearly erroneous that conflicts in testimony are for the
trial court to resolve. See Jones v. State, supra.Where it is apparent from
the record that a statement is not the product of an accused’s free and
rational choice and where the undisputed evidence makes clear that
the accused did not want to talk to police detectives, the Supreme
Court has held that due process of law requires that the resulting
statement not be used against the accused. Mincey v.Arizona, 437 U.S.
385 (1978).

This court has also consistently held that relevant factors in
determining whether a confession was involuntary are age, educa-
tion, and the intelligence of the accused as well as the lack of advice
as to his constitutional rights, the length of detention, the repeated
and prolonged nature of questioning, and the use of mental or
physical punishment. See, e.g., Sanford v. State, 331 Ark. 334, 962
S.W.2d 335 (1998); Davis v. State, 330 Ark. 76, 953 S.W.2d 559
(1997).

Cox, supra (citing Riggs v. State, 339 Ark. 111, 3 S.W.3d 305, (1999));
see also Grillot v. State, 353 Ark. 294, 107 S.W.3d 136 (2003). Other
relevant factors in considering the totality of the circumstances in-
clude the statements made by the interrogating officer and the
vulnerability of the defendant. Hood v. State, 329 Ark. 21,947 S.W.2d
328 (1997).



PiLCHER v. STATE
Ark] Cite as 355 Ark. 369 (2003) 377

In accordance with our standard of review, we turn now to
the issues before us. Appellant argues that his statements were not
voluntary because they were made in response to police coercion.
Specifically, appellant argues that law enforcement officials threat-
ened to prosecute his parents and that this coercion induced his
statements. To determine whether appellant’s statements were
obtained by the use of improper police threats, we look to the facts
surrounding the giving of appellant’s statements. At the suppres-
sion hearing, Sheriff Mark Collie was questioned about the alleged
coercion during the following colloquy:

SHERIFF MARK CoLLIE:  [I] told him [appellant] that | was going to
be in the office about thirty-three more days, that the city police
was convinced that she [Carolyn Farley] might be out there around
his parents’ property and that, you know, if there were anything
going on out there that he needed to tell me because he didn’t
need his parents involved in something that he done.

PROSECUTING ATTORNEY: What happened when you said that?

SHERIFE COLLIE: He basically said that how could they [appellant’s
parents] be, you know, be in any kind of problem and I explained
to him that, you know, if they knew anything or were covering up
for him in any way that he could be, his parents could be charged
along with him at one level below whatever crime that he was
charged with, and that his parents didn’t need those kind of
problems. And he needed to just shoot straight with me and we
would, you know, recommend to the prosecutor a number of years
versus, you know, getting chargéd with life in prison or something.

PROSECUTOR: What did he do?

SHERIFF COLLIE: At that point he wanted to, you know, go into a
little more detail as to, you know, if he would of, you know, have to
talk to the city because he didn’t like the city and he wasn’t going
to tell them anything. And I told him, you know, that I'd shoot
straight with him. I couldn’t make any promises, you know but all
I could do was recommend to the prosecutor’s office whether or
not he cooperated and told us the truth.

PROSECUTOR: What did he do then?
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SHERIFF COLLIE:  He told me that if I'd sign him out he would take
me to where she was at.

DEFENSE ATTORNEY: So did you imply to him that his parents
would become more so involved if he didn’t, in fact, waive his
rights and speak to you on this matter?

SHERIFF COLLIE:  No,sir. I explained to him that if his parents knew
what had happened to Carolyn Farley and were helping hide what
transpired that they could be charged with hindering along with
him.

DErENSE ATTORNEY:  Did you advise him of this fact in order to
encourage him to speak with you?

SHERIFF COLLIE: I advised him that he needed to, if he wanted me
to help his parents he needed to talk to me. But the only way I
~ could help anyone would be if he told the truth.

DEFENSE ATTORNEY:  Did you tell him that you would help his
parents if he talked to you?

SHERIFF COLLIE: [ told him that I would try to keep them from
being charged if they were not involved.

[5]1 A review of Sheriff Collie’s testimony does not reveal -
improper police coercion, but rather shows that Sheriff Collie was
attempting to appeal to appellant’s sympathies when he discussed
the possibility of prosecuting appellant’s parents. We have ap-
proved the use of such “psychological tactics” in several cases. In
Hood v. State, 329 Ark. 21, 947 S.W.2d 328 (1997), we were asked
to review a custodial statement to determine whether it was
voluntarily given. The challenged statement was given during an
interrogation in which law enforcement officials had threatened to
arrest Hood’s wife, who was in the hospital. After reviewing the
totality of the circumstances, we held:

As to the officers’ appeal to Hood to consider the health of his
wife and the threat of her arrest, we have observed that the police
may, without violating an accused’s rights, attempt to play on his
sympathies or explain to him that honesty is the best policy,



PiLCHER V. STATE
Arx ] Cite as 355 Ark. 369 (2003) 379

provided that the accused’s decision to make a custodial statement is
voluntary in the sense that it is the product of the accused’s exercise
of his free will. Id.; see also Misskelley, supra (police may use some
psychological tactics in eliciting a custodial statement from an
accused). Although the interrogating officers’ statements were ob-
viously intended to influence Hood, we are unable to say that they
were improper or contrary to basic notions of fairness, or that they
procured an untrue statement.

Hood, supra.

Additionally, in Rankin v. State, 338 Ark. 723,1. S.W. 3d 14
(1999), a criminal defendant alleged that law enforcement officials
told him during the interrogation that his brother and mother were
going to be held at the police station until he gave an incriminating
statement, and that such threats caused him to give an incriminat-
ing statement. In affirming the trial court’s denial of Rankin’s
motion to suppress, we held:

Even if Mr. Rankin’s testimony were believed by the trial court,
the police may use some psychological tactics and coercive state-
ments in eliciting a custodial statement from the accused so long as
the means employed are not calculated to procure an untrue
statement, and the accused’s free will is not completely overborne.

% Kk Xk

In this case, Mr. Rankin decided to give his confession right after
Detectives Cooper and Addison showed him the murder weapon.
Under these circumstances, we are unable to say that Mr. Rankin’s
free will was completely overborne by any alleged threat to detain
his mother and brother, or that such a threat procured an untrue
statement.

Rankin, supra (internal citations omitted).

[6] From the evidence presented at the suppression hear-
ing in this case, it does not appear that appellant’s free will was
completely overborne by Sheriff Collie’s tactics so as to render his
custodial statements involuntary. Additionally, the evidence does
not show that there was an attempt to procure an untrue statement.
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[71 Turning to an examination of appellant’s vulnerability,
we note that appellant was thirty-nine years old at the time the
interview was conducted. He had a high-school education and
could read and write. Sheriff Collie testified that prior to inter-
viewing appellant, he read appellant his Miranda rights, and appel-
lant signed a form waiving those rights. Sheriff Collie further
explained that appellant had been incarcerated for several weeks on
a separate criminal charge at the time the interrogation was
conducted. Notwithstanding the fact that appellant testified that
he did poorly in school, there was no evidence that established that
appellant was mentally retarded or had a below-normal-
intelligence level. Based on the totality of the circumstances, we
cannot say that the trial court’s finding of voluntariness is clearly
against the preponderance of the evidence.

[8] Next, appellant argues that law enforcement officials
induced his statements with false promises. Specifically, he argues
that law enforcement officials promised him a lesser sentence in
exchange for his statements. A statement induced by a false
promise of reward or leniency is not a voluntary statement. Bisbee
v. State, 341 Ark. 508, 17 S.W.3d 477 (2000). For the statement to
be involuntary, the promise must have induced or influenced the
confession. Id. As with other aspects of voluntariness, we look at
the totality of the circumstances. Conner v. State, 334 Ark. 457,978
S.W.2d 300 (1998). The totality is subdivided into two main
components: first, the statement of the officer, and second the
vulnerability of the defendant. Bisbee, supra.

With regard to appellant’s contention that Sheriff Collie
offered him false promises of leniency in exchange for his state-
ments, the following colloquy is relevant:

DEFENSE ATTORNEY: And you told him that if he told you the
truth you would make a recommendation to the prosecutor that
he be offered a term of years in this case?

SHERIFF COLLIE: [ told him that all we could do was make a
recommendation. We couldn’t make any promises but, you know,
we could, if he was truthful with us and told us everything that we
would tell the prosecutor that he cooperated and, you know,
maybe give him a number of years instead of a death sentence. But
it all depended on whether or not he was truthful with us.
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DEFENSE ATTORNEY: And I take it you never made such a recom-
mendation?

k 3k ok

SHERIFF COLLIE: I advised the prosecutor’s office that eventually he
did, you know, cooperate and finally did tell us the truth. But as far
as a number of years, you know, at that point I didn’t even know
what charge was going to be filed against him.

* 3k Xk

DEFENSE ATTORNEY: My question is did you ever make such a
recommendation to the prosecutor?

SHERIFF COLLIE: I don’t recall exactly what, you know, we did do as
far as the prosecution. After that we basically told them what all
happened and, you know, that his parents were not involved. But as
far,if I said 2 number of years I don’t recall exactly saying, asking or
if we agreed on a number of years. I don’t remember ever asking
them for a number of years.

DEFENSE ATTORNEY: You don’t remember ever making a recom-
mendation to the prosecutor’s office that Mr. Pilcher be offered a
term of years as opposed to the other two penalties?

SHERIFF COLLIE: I think the only thing I ever said was if you come
- up with a number of years, you know, he may plead without a trial.

DEFENSE ATTORNEY: But you didn’t make the recommendation?
SHERIFF COLLIE: I just told them that he cooperated with us.

A review of Sheriff Collie’s testimony shows that he in-
formed appellant that he could not promise a reduced sentence,
but that he could recommend to the prosecutor a sentence for a
term of years if appellant was truthful. We have approved the use
of such promises in other cases. See Cox v. State, 345 Ark. 391, 47
S.W.3d 244 (2001) (holding that a statement was not rendered
involuntary when a law enforcement official told the criminal
defendant that if he told the truth the officer would inform the
prosecutor that he had cooperated); see also Williams v. State, 338
Ark. 97,991 S.W.2d 565 (1999). Additionally, we note that Sheriff
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Collie informed the prosecutor’s office that appellant had cooper-
ated with law enforcement officials.

Kirk McClennahan was present during appellant’s interro-
gation. At the suppression hearing, he testified that he agreed with
Sheriff Collie’s rendition of the facts. Mr. McClennahan further
testified that he recommended to the prosecutor’s office that
appellant “not be given the death sentence.”

[9] Based on the totality of the circumstances, we con-
clude that Sheriff Collie was not offering appellant false promises
of a reduced sentence in exchange for his statements, but was
merely advising appellant that if he cooperated with law enforce-
ment officials and told the truth, then he would tell the prosecutor
that appellant had cooperated. Sheriff Collie did not assert that
leniency would flow from appellant’s telling the truth, and in fact,
Sheriff Collie reminded appellant that he could not grant appellant
leniency. Accordingly, we conclude that appellant has failed to
establish that his statements were made in response to a false
promise of leniency.

[10] After considering appellant’s allegations, and the to-
tality of the circumstances, we cannot say that the trial court’s
finding that appellant’s statements were voluntarily given was
clearly against the preponderance of the evidence.

In a separate point on appeal, appellant argues that the
statements that he made to law enforcement officials were ob-
tained in violation of the Sixth Amendment and should have been
suppressed. Appellant argues that the statements were obtained in
violation of the Sixth Amendment because he was represented by
an attorney at the time the police interview was conducted, but the
law enforcement officials failed to notify the attorney of the
interview.

[11-13] Amendment 6 to the United States Constitution
provides:

In all criminal prosecutions the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the state and district
wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the
nature and caused of the accusation, to be confronted with the
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witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defense.

Id. In McNeil v. Wisconsin, 501 U.S. 171 (1991), the United States
Supreme Court addressed the protection afforded to criminal defen-
dants by the Sixth Amendment. The Court explained:

The purpose of the Sixth- Amendment counsel guarantee — and
hence the purpose of invoking it — is to “protec(t] the unaided
Jayman at critical confrontations” with his “expert adversary,” the
government, after ““the adverse positions of government and defen-
dant have solidified” with respect to a particular alleged crime.

McNeil, supra. ITn McNeil, the Court further explained:

The Sixth Amendment right . . . is offense-specific. It cannot be
invoked once for all future prosecutions, for it does not attach until
a prosecution is commenced, that is, *“ ‘at or after the initiation of
adversary judicial criminal proceedings — whether by way of
formal charge, preliminary hearing, indictment, information, or
arraignment.”” United States v. Gouveia, 467 U.S. 180, 188 (1984)
(quoting Kirby v. Hllinois, 406 U.S. 682, 689 (1972) (plurality opin-
ion)). And just as the right is offense-specific, so also its . . . effect of
invalidating subsequent waivers in police-initiated interviews is
offense-specific. :
“The police have an interest . . . in investigating new or
additional crimes [after an individual is formally charged with
one crime.] ... [T]o exclude evidence pertaining to charges as
to which the Sixth Amendment right to counsel had not
attached at the time the evidence was obtained, sirriply because
other charges were pending at that time, would unnecessarily
frustrate the public’s interest in the investigation of criminal
activities. . . .”

Maine v. Moulton, 474 U.S. 159, 179-180 (1985).

“Incriminating statements pertaining to other crimes, as to
which the Sixth Amendment right has not yet attached, are, of
course, admissible at a trial of those offenses.”

Id., at 180, n. 16.
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McNeil, supra; see also Olive v. State, 340 Ark. 343, 10 S.W.3d 443
(2000).

[14] Mindful of the relevant constitutional principles, we
turn now to a review of the facts surrounding appellant’s interview
with law enforcement officials. At the time of the first interview,
appellant had an attorney that was appointed to represent him on
a battery charge. The battery charged involved Ms. Farley. After
her disappearance, law enforcement officials questioned appellant.
According to Sherift Mike Collie, the purpose of the interview was
to “find out where Carolyn Farley was and what happened to
her.” During the interview, appellant discussed the facts surround-
ing the battery charge. Appellant’s attorney was not present during
this discussion. However, we note that at the time of the inter-
view, appellant was not charged with any crime relating to Ms.
Farley’s disappearance or murder. Thus, his Sixth Amendment’
right to counsel, which is offense-specific, had not yet attached,
and law enforcement officials were not required to notify appel-
lant’s attorney prior to interviewing appellant about Ms. Farley’s
disappearance or murder.

[15] Appellant also asserts that because his attorney was
not present during the interview, the statements relating to the
battery charge were erroneously used as an aggravating circum-
stance in his trial for the murder of Ms. Farley.> Appellant has failed
to establish that the admission of the statements, which led to the
aggravating circumstance, caused him to suffer prejudice. Specifi-
cally, he has failed to establish that the alleged error was prejudicial
because he received a sentence of life imprisonment rather than the
death penalty. See Hogan v. State, 281 Ark. 250, 663 S.W.2d 726
(1984) (holding that a criminal defendant suffered no prejudice as
the result of the trial court’s admission of a prior criminal offense as
an aggravating circumstance because the jury fixed the criminal

* The verdict form stated:

We the jury after careful deliberation have unanimously determined that the State
has proven beyond a reasonable doubt the following aggravating circumstance:

Darrell Piltcher previously committed another felony, an element of which was the
use of threat of violence to another person or creating a substantial risk of death or
serious physical injury to another person.
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defendant’s punishment at life imprisonment without parole rather
than death). Because appellant failed to establish that the admission
of the challenged aggravating circumstance caused him to suffer
prejudicial harm, we need not give this issue further consideration.

[16,17] Inafinal point on appeal, appellant argues that we
should apply the “fruit of the poisonous tree” doctrine to exclude
various statements that he gave to law enforcement officials. The
“fruit of the poisonous tree’” doctrine provides that evidence
obtained by the exploitation of a primary illegality must be
excluded. See Wong Sun v. United States, 371 U.S. 471 (1963). In
the case now before us, appellant was interviewed by law enforce-
ment officials on three separate occasions. On appeal, he argues
that the first statement that he gave to law enforcement officials
was obtained in violation of the Fifth and Sixth Amendments.
Based on this argument, he further contends that the evidence
obtained and the two additional statements given were also un-
constitutional as fruits of the poisonous tree. Because we have
concluded that appellant’s first statement was not unconstitution-
ally obtained, the two subsequent statements were properly admit-

ted.

[18] Having concluded that the trial court did not err, we
note that even if there had been an error in denying appellant’s
motions to suppress, we have held that such an error may be
rendered harmless when the appellant testifies at his trial and
restates under oath the crucial portions of the challenged pretrial
statements. See Isbell v. State, 326 Ark. 17, 931 S.W.2d 74 (1996).
At trial, appellant testified that he stabbed Carolyn Farley twenty-
two times, tied cement blocks to her body, and used leaves, tires,
and trash bags in an attempt to conceal the body. Such a judicial
confession would have cured any error in refusing to suppress
appellant’s custodial statements. However, we conclude that the
trial court did not commit error in refusing to suppress appellant’s
custodial statements.

4-3(h) Review

In compliance with Ark. Sup. Ct. R. 4-3(h), the record has
been examined for all objections, motions, and requests made by
either party that were decided adversely to appellant, and no error
has been found.
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Affirmed.

Arnovp, C.J., not participating.




