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Cruce v. Missourt Pacrric Ratwroap CoMPANY.

Opinion delivered October 25, 1926.

1. - WITNESSES—PRIVILEGED COMMUNICATION.—In an -action for per-

sonal injuries testimony of a government medical examiner dis-

- closing information obtained in examining plaintiff on his applica-

tion for disability compensation held inadmissible.against plaintiff,
being privileged under the Veterans’ Compensation Act, § 30.

2. COMPROMISE AND SETTLEMENT—EVIDENCE OF PRIOR SETTLEMENTS.—

" Evidence relative to injuries previously settled for and having no

connection with the injury which is the basis of this suit was

. erroneously admitted in an employee’s suit against a railroad for

personal injuries.

3. DAMAGES—EVIDENCE OF PREVIOUS INJURIES.—In a suit by an
employee against a railroad for personal injuries, testimony .of
persons in charge of the files of the United States Veterans’
Bureau, relative to a claim filed by such employee for previous
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temporary injuries while in the government’s service, held improp-
erly admitted. g

4. MASTER AND SERVANT—INSTRUCTION ON ASSUMED RISK. —An
.. instruction on assumed risk held not to impose on employee knowl-
’edge of danger by reason of the situation he occupled ’
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HUMPHREYS J. Appellant brought this su1t agamst
appellee in the circuit court of Jackson Cou,nty, on
September 13, 1923, to recover damages for an injury
received on the 12th day of June, 1922, : through the
alleged negligence of appellant in allowmg a tool box
full of tools to fall out of the rack of the engine in which
he was working, and striking him with such force that it
caused an abrasion of the skin at the base of his neck and
the small of his back, which paralyzed h1s right leg, and
permanently cr1ppled him.

. Appellee filed an answer, denying the materlal alle-
gations of the complaint, and, by way of additional
defense, pleaded an assumption of the risk and contrib-
utory negligence by appellant. .

Upon the first trial of the cause, the court 1nstructed

- a verdict for appellee, and dismissed appellant’s -com-
plaint, from which an-appeal was duly prosecuted to this
court. . The judgment was reversed, and the cause was
remanded for new trial. That case is reported under the
style of Cruce v. Missouri Pacific Railroad Compa'rby,
167 Ark. page 88, 266 S. W. 981. In rendering the opin-
ion, a full and complete statement of the facts was made

- relative to the issues of negligence, contr1butory negh-

gence, and assumption of the risk.

In obedience to the mandate of this court, the causeé
was submitted to the jury upon the pleadlngs, and testi-
mony introduced by the parties, which resulted.in a ver-
dict and judgment in favor of appellee, from which is this
appeal.



1076 Cruce v. Missourt Pacrric Rp. Co. [171

The question involved on this appeal renders it
unnecessary to again set out the testimony in the case.
Suffice it to say that appellant served as a private in
France during the World War. He was honorably dis-
charged from the service on July 3, 1919, and soon there-
after was employed by appellee as a fireman on' locomo-
tives, in which capacity he served until he was-injured on
the 12th day of June, 1922. During this term of service
he was able, physically, to perform his duties as fireman.
At the time of his injury he was earning about $200: per
month, was twenty-six years old, and in line for promo-
tion with an increase in pay. : ST

- Appellant’s first contention for .a reversal of the
judgment is that the court erred in permitting Dr. W H.
- DeClerk to disclose information obtained in making an

examination of appellant in August, 1921, and in testi-
fying to communications which he received. during the'
examination, from appellant, relative to injuries he sus-
tained during army service in France. - - . . -
- The testimony of Dr. DeClerk was objected to upon
the ground that the communication and information were
privileged, because obtained by a physician in the exam-
ination of a patient. Dr. DeClerk was the medical
examiner for the Government under the Veterans’ Com-
pensation Act, at the time he examined appellant in
August, 1921. Appellant had presented a claim - to the
Government for disability compensation. Under that
act, veterans of the World War are entitled to medical
and hospital services free of charge. Dr. DeClerk.tes-
tified that he made the examination of appellant with the
_view of sending him to a hospital, and that, after making
the examination, he sent him to the Army and Navy Hos-
pital at Hot Springs. Section 30 of that act makes the
record confidential, and provides that no disclosure shall
be made unless within one of the exceptions provided for.

- We think it must be said that, in view of the fact

that the Government furnishes its veterans free medical
and hospital services, and the further fact that Dr.
DeClerk examined appellant with a view to sending him to
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a hospital, and did send him to the Army and Navy Hos-
pital at Hot Springs, the confidential relationship
between physician and patient attached when appellant
presented himself to the doctor for examination.

Dr. DeClerk’s testimony relative to the physical con-
dition of appellant when he examined him, and touching
communications he received from appellant in the course
of the examination, was incompetent. :

Appellant’s next contention for a reversal of the
judgment is that the court erred in permitting appellee to
introduce testlmony relative to five separate and dis-
tinet injuries, covering -a period of about two years, in
settlement of which it had paid sums ranging from fifty
to- one hundred dollars. As we read the record, these
injuries had no connection with the injury Whlch is 'the
basis of this suit. Appellee had settled with appellant
for each one and had retained appellant in its employment
for a period of twelve months after the last one -of the
injuries occurred. . We think proof of these injuries was
1ncompetent and that the trial court committed Tever-
sible error in admitting the evidence.

Appellant’s next contention for a reversal of the
Judgment is that the court erred in not excluding the tes-
timony of Cleveland ‘Cabler. Cleveland Cabler had
charge of the files of the United States Veterans’ Bureau,
which contained a claim of appellant which he filed with'it
for disability under the Veterans’ Act. 'The trial of the
cause had been postponed for one day for this witness to
be present, to prove that he had a claim, s1gned by appel-
lant, to the effect that he had recelved an injury to his
back while in France, which had permanently injured
him. *'When he appeared as a witness, no objection was -
made to the introduction of his testimony because it was
thought that the claim would contain such a statement.
As soon as it was discovered that it did not contain such
a statement, the appellant mhoved to exclude thé testimony
and obJected and excepted to the court’s refusal to do so.
Temporary injuries, from which appellant had recovered,
and which had no connection with the injury made the
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basis of this suit, were incompetent and prejudicial. The
testimony of Cleveland Cabler was of this character, and
should have been excluded, and the court committed
reversible error in not doing so.

Appellant’s last contention for a reversal of the
Judgment relates to the refusal of the court to give cer-
tain written instructions requested by him, and in giving,
on its own motion, instruction No. 9.

We have examined all of the instructions given by
the court, and think every phase of the case was fully
covered, and that no prejudice resulted to appellant on
account of refusing additional instructions requested b
him. \ ‘

Instruction No. 9, given by the court, to which our

especial attention is called, is as follows: ‘
- . ““You are instructed that, although you may believe
that the prong or prongs of the rack of the tool-box
were bent out, and that it was neglect on the part of
defendant to have said prong or prongs in such condition,
yet if the plaintiff was so situated that he knew of such
condition, and appreciated the dangers therefrom, he
assumed the risk of the injury occasioned by the condi-
tion of said prong or prongs.’’

The objection made to this instruction is that it
imposed upon appellant knowledge of the position of the
tool-rack and also the dangers therefrom, by reason of
the situation he occupied. .

Of course it would be error to place such an imposi-
tion upon appellant. We do not think the court intended
to.do so by giving this instruction. Perhaps it is ambig-
uous and misleading. If the ambiguity had been
pointed out to the trial court by specific objection, he
would likely have changed the language so as to elimi-
nate the cloud in this, as well as the other two instrue-
tions mentioned in appellant’s brief.

On account of the errors indicated the judgment is
reversed, and the cause is remanded for a new trial.

SmitH, J., dissents.. R



