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Fri-Cravron Harpwoop Lumeer CoMpaNy v. FEE-CRAY-
: ToN Harpwoop CoMPANY.

‘Opinion delivered Oectober 4,.1926.

1. PARTNERSHIP—PARTICIPATION IN PROFITS.—Mere participation in
the profits of a business will not make the participant a partner,
as the question whether a partnership exists depends upon the
intention of the parties, to be gathered from the contract con-
strued in the light of all the facts and circumstances.

2. TRADE-MARKS—PROPERTY RIGHTS.—A trade-mark or trade emblem

" is property, and may have value.
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v. FEE-CrAYTON Harpwoop Co. ,
3. TRADE-MARKS—ABANDONMENT.—Abandonment of a trade-mark
and emblem held not proved, and a suit ‘to restrain defend-
ants from using same was improperly dismissed.

Appeal from Pulaski Chancery Court John E
Martineau, Chancellor; reversed. . :

Mehaffy & Mehaffy, for appellant.

Ssirra, J. This suit was brought by appellants for
the purpose of preventmcr the appropriation and use of a
certain trade-mark and trade emblem by appellee

“One F. F. Fee was engaged for miany years in export-
ing lumber, and employed in this connection a certain °
trade-mark and a-trade emblem. His business was finally
incorporated under the name of the Fee-Crayton
Hardwood Lumber Company. Fee owned 75 per cent. of
the capital stock of the corporation, less two shares, one
of which was owned by B. S. Nixon and the other' by
W. A. Kone:. The remaining 25 per cent. of the:stock
was acquired from another owner by Mrs. Mamie Fee,
the wife of F. F. Fee, so that.F'ee and his wife owned 4ll
the stock except two shares and the stock was thus owned
at the time of Fee’s death which occurred on the 14th :
day of January, 1923.

Nixon and Kone were valued employees of the cor-
poration, and were’given an interest of one-fourth. each
“in the net earnings of the corporation, in addition to a
monthly salary. Fee’s health failed, and, for the. last
year or two of his life, the business was conducted by
Nixon and Kone. The corporation ceased to file reports,
and the last report which it was required to file with the
clerk of the county court of the county of its situs was
filed in 1921, After the death of Fee, his wife took as
dower one-third of the stock which he had owned, thus
making her the owner of half the stock, and, on the final
settlement of the estate, she took the. remaining half of
the stock, less the two shares mentioned, in part satls-
faction of her dower .claim.

At Fee’s death he was survived by his widow and
several children, all of whom were minors, including the
eldest son, whose initials were F. F. F.; these being the
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initials of his father, and these initials were part of the_r )

”trade emblem which the corporation had used.

“ After the death of Mr. Fee, thé business was ‘wound
up by Nixon and Kone, who alleged in their answer that
the corporation had ceased to function as such, and its
assets.and.affairs had been acquired and taken over by
a copartnership composed of themselves and Mr.- Fee,
and that, as surviving partners, t'hey had disposed of the

-partnership assets. It was denied in their answer that
~ the trade mark or trade emblem possessed any value,
and were treated as belng without value in winding up
the copartnerslup affairs.

In August 1923, followmg Fee’s dedth i J: dnuary of

that year a corporatlon known as the - ‘Fee-Crayton .

Hardwood Company was orgamzed and both Nixon and
Kone were stockholders and officers in that corporatlon
There was testlmony that. Mrs Fee was’ des1rous of hav-
ing this last corporation orgamzed although she owned

no stoek in it, as a useful instrumentality in w1nd1ng up

the “affairs of the orlglnal corporation, which was suc-
ceeded by the copartnersh1p, which had operated under
the name of the. orlgmal corporatlon and upon the organ-
ization of the last corporation it had adopted the. trade
name and trade emblem of the original corporatlon as

things Wlthout value to-any one and whleh no one was _

then using.’

The pr1nc1pal questlon in the case is one of fact,
whether the assets and affairs of the Fee- Crayton
Hardwood Lumber Company had’ been acqmred by a
partnership which operated under What had been the
corporate name. T

" We do'not set out the testlmony on this subJect as
it would serve no useful’ purpose to do‘so, but ‘annoince
otir conclusion, after carefully cons1der1ng “the testl—
mony, to be that there was mnever any parfnership
between Fee and Nixon and Kone. A partnership was
proposed, but declined by Fee. It istrue Nixon and Kone
were given a half interest in the profits made, but they
did not testify that they were to become responsible for
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. any Tlosses sustained. They advanced no money or prop- '

erty, and put into the business only their. services, -but
for these services they were to be pald a salary and a
per cent. of the proﬁts ‘

In the case of Wilson v. Todh/zmter 137 Ark.. 80 it
was held (to quote a head- note) that “mere partlclpatmn‘
in the profits and losses of the business alone. will not
make the participant a partner.’”

Here we have a participation in profits alene. and‘
we-think-this was merely a plan devised - to compensate
Nix6n-and Kone for their services. ' :

It may be said that the conduet of the busmess after
Fee’s health failed was such as to make all ‘the partici-
pants in the business liable as partners'to a third person
who had dealt with them as .a copartnership. But that
queéstion is not in this case. The question is, whether
there was in fact a copartnershlp, and upon this questlon'
we - quote ‘another -head- note in the ‘case ‘of Walson v.
Todhunter, supra, which reads as follows: ‘‘Whether-a

_partnership exists depends on the intention of the par-

ties, to be gathered from the contract construed 1n the
hght of all the-facts and circumstances.”’: ' T

‘That a trade-mark or a trade emblem may have
value and become a property right is settled by all-the’
cases on the subject, and that the trade-mark and trade
emblem here in litigation have value is shown ‘by- thé
fact that the parties have litigated the right to use thém:
Indeed, the und1sputed testlmony shows that they have
large’ value '

Mrs. Fée testified that although she was not in the
export business and did not 1ntend to re-enter it, she -
desired to preserve the trade-mark and trade emblem
under which her husband had operated for many years,
and which had been used by the original ‘corporation, for
the use of her son when he attained his majority. Since
the 1nst1tut1on of this suit her son, F'. F. Fee, has attained
his maJomty and has been made a party plaintiff, and’ has

- entered the same business in which the or1g1nal corpora-
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tion was engaged, and his testimony shows the sub;]ect- ‘
- matter of this litigation is very valuable: Co-

The court below dismissed the complaint as being
without equity, and we think this was error. 'We do not
think there was any abandonment of the trade name and
trade emblem; on the contrary, we think the ownership
thereof contmued in the original ¢orporation, whieh does
not appear even yet to be dissolved, and the trade name
and trade emblem belong to it, and the plaintiffs in the
case had the right to maintain this suit to prevent the
use of the trade name and trade emblem by the defendant.

The decree of the court.-below is therefore reversed;
) and the cause will be remanded with dlrectlons to grant
the 1n;]unct10n prayed for. ' :

HUMPHREYS J., not part1c1pat1ng



