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REED V. PAVING DISTRICT No. 2 OF JEFFERSON COUNTY. 

Opinion delivered July 12, 1926. 
1. HIGHWAYS—IMPROVEMENT DISTRICT—INVASION OF COUNTY COURT'S 

JURISDICTION .—Aets 1923, P. 84, as amended by Acts 1923, p. 538, 
authorizing certain county courts to create suburban improye-
ment districts, on petition of a majority of property owners in 
the territory adjacent to the proposed improvement, held not 
invalid as invading the jurisdiction of the county court, in that 
the owners might impose public roads on the county court, since 
it might refuse to create a district if the road to be improved 
was not already a highway. 

2. HIGHWAYS—PETITION—WITHDRAWAL OF SIGNATURE.—ID proceed-
ings for establishment of an improvement district for grading 
and ' paving a highway, it was not error to exclude a letter 
attempting to withdraw the writer's name from the petition for 
the improvement after it was filed, since this signature could 
not be withdrawn without leave of court. 

3. HIGHWAYS—PETITION—RIGHT TO WITHDRAW SIGNATURE.—Under 
Acts 1923, pp. 84, 538, providing for creation of suburban•
improvement districts, and that "any number of identical petitions 
may be circulated and identical petitions with identical names 
may be filed at any time until the county court acts," held not to 
authorize a petitioner to withdraw, his signature after the peti-
tion had been filed but before the court acted. 

4. HIGHWAYS—JUDGMENT AFFIRM ING EXISTENCE OF DISTRICT—VAL ID-
ITY.—A judgment of the circuit court affirming a judgment of the 
county court establishing an improvement district for grading 
and paving a highway, which recites "that stich district is 
validly organized in all respects as is provided by law", is 
sufficient. 

Appeal from Jefferson Circuit Court ; T. G. Parham, 
Judge ; affirmed. 

Rowell & Alexander, for appellant.
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A. F. Triplett, for appellee. 
WOOD, J. On March 3, 1926, certain persons claiming 

to be the owners of a majority in value of the real prop-
erty described in the petition, filed the same in the Jef-
ferson County Court, praying that the court lay off the 
territory therein described into an improvement district 
under the provisions of act No. 126 . of the Acts of the 
General Assembly of 1923, approved February. 15, 1923, 
and the acts amendatory thereof, for the purpose of grad-
ing and paving with concrete, asphalt, or such other suit-
able paving material as the commissioners of said dis-
trict may determine, including the construction of all 
necessary concrete or other suitable gutters, culverts arid 
drains. The street and highway to ibe improved is 
described in the petition as follows : 

" Twenty-fifth Avenue, in the said city of Pine Bluff, 
extended west from the west line of Mulberry. Street 
to a line drawn from the northwest corner of block 
59 of Austin & Taylor 's Addition to the city of Pine Bluff 
to the southwest corner of block 56 in said addition, said 
extension being itself commonly known and called Twen-
ty-fifth Avenue, from the west line Of Mulberry Street 
to the east line of Hazel Street." 

They asked that the work be done according to the 
plans and specifications adopted by the commissiOners 
of the district, and that the 'cost of the improvement be 
assessed upon the real property within the district ; that 
the district be designated as Paving District No. 2 of 
Jefferson County, and that the . same embrace the prop-
erty described in the petition, which the petitioners 
alleged is adjacent to, and no part thereof within, the 
city of Pine -Bluff. 

The county court entered an order noting the, filing 
of the petition, and set March 22, 1926, for its hearing, 
and directed the clerk of the cOurt to give notice to all 
persons interested, who might"wish to be heard upon the 
question of the creation of the district, to appear on that 
day. On the day set for the hearing, certain persons, in 
person and by their attorney, appeared, and, at their
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instance, the hearing on the petition was reset for March 
29; 1926. On March 29, 1926, certain persons, through 
their attorneyS, filed a remonstrance against the creation 
of the district, setting up, among other things, that they 
already had a good street that the property was not 
of sufficient value, and that the creation of the district 
would be confiscatory on the owners of the property 
therein .; that the district would coSt more than it Would 
benefit the property; that the property was arready in. 
a SeWer district, and that this would increaSe the ta2e on 
the property; that the property was mostly vacant; Arid 
there waS no sale for same, and that, on account of the 
cOnditiOns, they requested the court not to 'grant the peti-
tion. It was further alleged in the remonstrance that .the. 
act under which it was proposed tO create the distriet Was 
unConstitutional and void, both under ihe State And 
Fedefal Constitutions Among others , Signing this.. 
ceiinfer-petition . or remonstrance was . 0. W. Clark. O. 
W: ' 'Olark's name also appeared on ihe original petition , 
filed March 3, 1926.. The clerk of :the county , court cer-
tified that ihe petition in remonstrance of the creation of 
the district was filed before , the hearing in the : county 
court at which the original petition was taken up. and 
grant'ed by the court. The . order of the county court 
creating the district recites that all the, requirements of 
t1;e.law necessary to give the court.jurisdiction had been 
cOMplied with, as to the filing of the 'petition, the fact 
that it contained ,a majority in value of the owners of 
the territory embraced therein, and that it was wholly 
adjacent to, and no part of, the city of Pine Bluff, and 
that no part of the territory embraced therein was 
included within the corporate limits of any town or city ; 
thaf ihe city of Pine Bluff had a population of more 
than 10,000 inhabitants and Jefferson County more than 
60,000 inhabitants, according to the last Federal census; 
that notice had been given as prescribed by law of the 
time of the filing and of the time for the hearing on 
the petition.
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The court's order recited that "the persons signing 
said petition constitute a majority, in value of the .owners 
of real property in the proposed district, as shown by the 
latest county assessment records for general taxes." The 
court thereupon granted the petition, and created the 
district as prayed for therein, appointed -the commis-
sioners, and directed that the improvement be done 
according to the plans and specifications adopted by them, 
and that the cost of such inaprovement be assessed and 
charged against the real property in the district. The 
remonstrants excepted,' and prayed an appeal to the. 
circuit court, which was granted. The circtit court heard 
the cause upon the transcript of the appeal and the testi-
niony of R. H. Williams, E. G. Weems and Exhibit A to 
his testimony, John Mason and L. T. Sallee, from which 
the court found that the petition for the formation :of 
the district contained a majority in value of the owners 
of real property situated therein, as shown by the last 
county assessment, and that the district had been in all 
respects validly organized, and entered its judgment 
reciting that the said order of the county court eStablish-
ing and laying off the district be and the same is•hereby 
affirmed, and directed the clerk to certify a copy of the 
judgment to the county court. Two of the property 
owners and remonstrants excepted to the judgment of 
the court, and duly prosecute this appeal. 

The constitutionality of the act and afnendments 
thereto under which the district was created has been 
passed upon in the recent case of Newton v. Altheimer, 
170 Ark. 366, 280 S. W. 641, where We said: "The stat-
ute authorizes the county court to create subtirban 
improvement districts on 'petition of a majority of the 
owners of property in the territory adjacent to the pro-
posed improvement. The anthority relates to different 
kinds of improvements, among others 'grading, drain-
age, paving, curbing and guttering street g and highway§,' 
and there is no authority for formation of a district for 
the improvement unless it is a public highway * * * 
'The statute, for this reason, does not constitute an inva-
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sion of the jurisdiction of the county court, and the 
validity of the statute in this respect is ruled by our 
decision in the case of Sallee v. Dalton, 138 Ark. 549, and 
numerous other cases following it." 

There is no contention in the case at bar that the 
order creating the district 'was to improve an avenue or 
street that was not already a public highway. So the 
question could not arise in this case as to the invasion 
by the act of the jurisdiction of the county court over 
public highways. The first sections of act .No. 126 and 
of act No. 645, amendatory thereof, provide for the filing, 
of petitions for the creation of iMprovement districts in 
'territory adjacent to cities having more than 10,000 
inhabitants. Section 2 of the original act.and the amend-
atory act provides in part as follows : "Any number•
of identical petitions may be circulated, and identical peti-
tions with additional names may be. filed at any time until 
the county court acts." Learned counsel for appellant 
contend that, under the peculiar wording of this statute, 
the jurisdiction of the county court is not called into play 
until the day the court acts on the petition. At the trial 
the appellants offered to introduce a letter written by O. 
W. Clark, one of the signers of the original petition for 
the creation of the district, dated .March 26, 1926, 
addressed to the county judge of Jefferson County, as fol-
lows : "In regard to proposed paving of West 25th 
Avenue : Several weeks ago a petition was presented to 
me faVoring paving of said street. I signed same, believ-
ing the majority of the home owners were in favor of said 
paving. After having signed said petition, another peti-
tion was presented against said paving, and I signed this 
petition, for the reason my lots are vacant lots and it 
is immaterial with me at the present time as to whether 
pavement is constructed. I wish to withdraw my name 
from both petitions, and will leave the matter entirely 
with the home owners in said district." -The trial court 
refused to allow the introduction of this letter, to which 
ruling the appellants duly excepted.
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Counsel for appellants contend that the court erred 
in excluding the above letter, for the reason that it proves 
that 0. W. Clark had withdrawn his name from the origi-
nal petition three days before the county court called 
the petition and considered the same, and, on such hear-
ing, granted the petition and entered the order creating 
the district. The certificate of the clerk of the cOunty 
court of Jefferson County showed that, before the county 
court took up the original petition for the creation of 
the district, there was -on file in the County clerk's office 
a remonstrance or counter-petition against the creation 
of the district, signed, with others; by 0. W. 'Clark._ It-
is conceded by counsel for the appellees that, if 0. W. 
Clark's name should Ibe eliminated from the original 
petition, under the facts as stated, then such petition 
would not contain a majority in value of the propertY 
owners of the district and that the district was therefore 
illegally established. We do not find anything in the 
language of the statute supra, upon which the - appellants 
rely, to distinguish this case in principle from the cases 
of O'Brien v. Boot, 167 Ark. 119, 266 S. W. 931 ; Pope v. 
Nashville,-131 Ark.' 429, 199 S. W. 101 ; Bordwell v. Dills, 
70 Ark. 175, 66 S. W. 646. 

In the case of O'Brien v. Root, supra, there was a 
clause in the statute which reads as follows : "Said 
order of exemption may be rescinded or modified at any 
time, upon petition of a majority of the qualified electors 
in the affected territory, as in the original petition for 
exemption." In that ' case we said: "This clause of 
§ 11 does not conternplate that those , who have iigned the 
petition for exemption provided for in 'the first part of 
the section and who have filed the same with the clerk 
of ihe comity court, and thus given the court jurisdiction 
to hear the -petition, shall thereafter withdraw and erase 
their names from 'the petition without leave of 'the court. 
Those who have signed the original petition for exemp-
tion will not thus be permitted 'to march up the hill' to 
give the court jurisdiction, and then 'march down again' 
to destroy suCh jurisdiction in the same proceeding. The
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signers of the original petition for exemption should not 
be allowed, as is said in Bordwell v. Dills, supra, ' to play 
fast apd loose with the interest of society'. The law 
makes no provision for protests and remonstrances, for 
signing and counter-signing. The clause quoted, upon 
which counsel relies, does not permit a change of heart 
in the same proceeding after the jurisdiction of the court 
has attached by the filing of the petition for exemption." 

The reason exp̀ressed in the above cases for holding 
that, when petitions upon which the jurisdiction of the 
court is predicated are 'once filed, they cannot there.after 
be changed by the erasure of names without leave of the 
court, obtains with as much force here as in those cases. 
As is said in Bordwell v. Dills, supra: "The law makes 
no -provisions for protests and remonstrances, for sign-
ing and counter-signing It only. provides for the peti-
tion." The provision of the act above, authorizing any 
number of identical petitions to be circulated- and addi-
tional names to be filed at any time until the county court 
acts, has reference to the filing of petitions for the crea-
tion of the district. It does not contemplate that, when 
property owners have once signed and had the petition 
filed for creating the district, they may then change their 
minds for any reason whatever and have their names 
erased from the original petition and placed on a petition 
protesting against the creation of the district. The doc-

.	trine of the above cases is against such procedure, and 
it is sound. 

It is urged by counsel for appellant that the judg-
ment of the circuit court is fatally defective because it 
does not contain all the essentials required by law before 
creating the district, and is, in effect, only an affirmance 
of the judgment of the county court creating the district. 
This contention is not tenable, for the reason, that the 
recitals of the trial court's judgment show that it heard 
the cause upon the transcript of the judgment of the 
county court and the testimony of witnesses with the 
exhibits thereto. In other words, the recitals are tanta-
mount to showing that the circuit court heard the case
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de novo and found that the petition for the formation of 
the --district was signed by a -majority in Value -of the 
property owners therein, and the recitals of the judgment 
show that -"such district is•validly organized - in all 
respects as provided by law, and -that the' order of 'the 
said county court organizing; establishing and laying 
off-such district should be affirmed." Certainly, it cannot, 
be said, from the recitals of the trial court's jndgment, 
that the judgment it. rendered 'was not its own judgment 
but rathev that of the county court. While the recitals 
show that the trial court agreed with the county 'court 
in all of its findings and judgment, neverthele4 the find-
ings -in all the essentials for the creation of the district 
under the statute were made and: entered by the trial' 
court. Indeed, the finding and recital in the judgment of-
the- trial' court "that such district . is validly organized 
in all respects as is provided by law". was all, that'was 
necessary for such judgment to contain, since further 
Prdcednre was wholly within - the jurisdiction - .of the 
county court, to which the cause 'was by the-trial Court 
duly certified.	' - 

There are no reversible errors in the record, and 
the judgment iA therefore affirmed. -'	'	— 

HART, J., dissents: "


