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CoRNING CUSTOM-GN COMPANY v. OL'IVEIz..
Oplnlon delivered May 17, 1926.

1. CORPORATIONS—DISSOLUTION OF GOING CONCERN.—Where a‘cor-

poration is a going concern, a minority stockholder cannot main-
" tain a bill to have it dissolved or its assets distributed; if stock-
holders in such case disapprove of thé company’s management
or consider their speculation a bad one, their remedy is to
elect. new officers or to sell their shares and withdraw. -~ .

2. CORPORATIONS—RIGHT OF STOCKHOLDERS TO SUE:FOR CORPORATION.
—To enable a stockholder in & corporation to sustain in his own
name a suit in equity founded on a right of action existing -
in the corporation itself, and in which the corporatxon itself
is the approprlate plaintiff, there’ must exist as the founda-
tion of the suit such a fraudulent.transaction, completed or-con-
templated by the acting managers, as will result in serious injury
to the.corporation or to the interests of the other stockholders.

3. CORPORATIONS—COMPENSATION OF DIRECTOR.—A director of a cor-
poration acting as manager or in any other capacity out51de of
his duties as director is entitled to receive compensatlon elther by
contract or on a, quantum meruit. ’ !

Appeal from Clay C,hancely Courf AVVestern
District; J. M. Futrell, Chancellor ; reversed.
C. O Raley; F. G Taylor and Gautney. cﬁ Dudley,

for appellant.

C.T. Bloodworth and M. P. Huddleston for appellee
HuwmprRrEYS, J. Appellee instituted this snit against
appellants in the chancery court of Clay County, Western
District, to dissolve the corporation and for an injunction

to restrain the appellants from dissipating the assets of

the corporation, and to recover from the directors and
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officers funds alleged to have heen wrongfully and unlaw-
fully paid to them, and for the appointment of a master
to state an account, and a recéiver to take over the cor-
‘porate property -and to wind up the affairs of the cor-
poration.

The right of appellee, a minority stockholder and
director in the corporation, to maintain such a suit was
put in issue by a denial of the material allegations in
the bill. .

The cause was submitted to the court upon the issues
joined, which resulted in a dismissal of ‘the bill for the
want of equity as to all issues except the issue of the
alleged wrongful payment of funds of the corporation
to-F. B. Sprague, C. R. Black, T. W. Wynn, and L. G.
Black, in the sum of $350 each for services rendered to
the company by them during the. year 1922. Upon this
issue a judgment was rendered against the four of them
for $1,400. A judgment was rendered in favor of appellee
against the corporation for $300 with which to pay his
attorney, and in favor of R. P. Taylor, special master,
" for $50. Both appellee and appellants have prosecuted
an appeal to this court from the decree in so far as same
was adverse to him or it. :

As we view the case, only two real issues are
involved. One is whether the corporation, under the
facts, is subject to dissolution and to have its affairs
wound up by a receiver; and the other is whether the
directors and officers may be required to return the sal-
- aries received by them to the corporation on the apphca—
tion of appellee, who is a minority stockholder in the
corporation.

Since the record is Volumlnous, only such facts will
be set out as are necessary to a determination of these
issues. The Corning Custom Gin Company was organ-
ized with a pald-up capital stock of $13,400 in the spring

of 1919. The gm was constructed at a cost of about

$25,000.
The corperation made a net proﬁt of $13,17847 dur-
ing the first fiscal year of its operation, ending April 30,
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1920. It was operated during that time under the suc-
cessive managements of Ad Newell, Mr. Nettles, and
Clayton Sprague, each of whom was paid at the rate of
$150 per month. The directors were paid no salarles
during that year.

The second year, ending April 30, 1921, T. W. Wynn
was manager at a salary of $300; G. B. Ohver Jr., was
secretary-treasurer at a salary of $600; and the dlrectors
were paigd $100 each for services they rendered the cor-
poration.

The third year, ending April 30, 1922, G. B. Ohver,
Jr., received $350 as secretary- treasurer T. W. Wynn
1ece1ved $5 per day for 289 days as preSident and man-
ager; and the directors received $250 each for services
rendered by them to the corporation.

The fourth year, ending April 30, 1923, L. G. Black
was paid $1,100.as manager, and the directors $500 each
for services rendered to the corporation. ‘

" On June 28, 1920, the stockholders passed a resolu-
tion at a regular meetmg, authorizing the directors to pay
themselves out of the funds of the corporation such
sums or salaries as would compensate and be commen-

‘surate with their services for the ensuing years.

On theé first' day of Amgust, 1923, the stockholders -
adopted a resolution ratifying the payments made to
the directors for services, which resolution recited that
certain of the directors had given a large portion of
their time and attention to managing the affairs of the
corporation and making it a success, and that the sums
which had been paid them during the years of the cor-
poration’s existence were fair and reasonable and com-
mensurate with the services rendered.

Appellee owned $250 in stock at the time the cor-
poration was organized. He afterwards purchased stock
to the amount of about $5,000, and paid $1 to $1.50 for
the stock thus purchased. His purchases -of stock were
made subsequent to the passage of the resolution author-
izing the directors to pay themselves salaries for such

services as they might render the corporation.

-~
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At the time appellee instituted this suit, the gin had
been paid for, there was a balance of $2,000 cash on
hand, equipment was on hand of the value of $1,136.35,
- all répairs had been made and paid for, the corporation
was out of debt, and an average dividend of 10 per cent.
had been paid during each year to the stockholders, and
the gin was in actual operation and doing a good busmess

The partles from whom appellee purchased his stock
partlclpated in the adoption of the resolution authoriz-
ing the directors to pay themselves for such services as
they might render the corporation.

The law applicable, under the facts stated above, to
the first issue involved on this appeal is stated as fol-
lowsin 7 R. C. L., § 292, p. 315:

““Where the corporatmn is a going concern, it is
undoubtedly true that a minority stockholder cannot
maintain a bill to have it dissolved or to have its assets
- distributed. In such case, if the shareholders disap-
prove of the company’s management or consider their
speculatlon a bad one, their remedy is ‘to elect new
officers-or to sell their shares and withdraw.’’

Practically the same rule is announced in vol. 4,
§ 1542, of Pomeroy’s Equitable Remedies, 4th ed., and
that text is supported by the notes to the section.

The corporation sought to be dissolved and wound
up by a receiver in the instant case was not only a going
concern, but was very prosperous. Under the manage-
ment of the d1rectors, elected by a maJOI‘lty of the stock-
holders, the gin had been paid for, was in good condi-
.tion, and had earned an average div 1dend of 10 per cent.
annually for its stockholders.

The law applicable, under the facts stated above, to
the sedond issue on this appeal is stated as follows in
the case of Hawes v. Oakland, 104 U. S. 450: _

- ““We understand the doctrine to be that, to enable a
stockholder in a corporation. to sustain in a court of
equity in his own name a suit founded on a right: of
action existing in the corporation itself, and in which
the corporation itself is the appropriate plaintiff, there



[ e
o

ARK.] Cornine Custom Gin Co. v. OLIVER. 179

. must exist as the foundation of the suit * * * gsuch

fraudulent- transaction completed or contemplated by
the acting managers, in connection with some - other
party, or among themselves, or with other shareholders,
as will result in serious injury to-the corporation, or to.
the interests of the other shareholders.” A ;

In the instant case there was-no fraudulent diver-
sion or misappropriation of funds belonging to the cor-
poration. On the contrary, the funds were used to pay
for actual and valuable services rendered by the directors
and officers of the corporation under authority from the
stockholders, by formal resolution passed at a regular
stockholders’ meeting. The services rendered were of
great henefit to the corporation and shareholders, so
much so that the stockholders ratified the payment which
had been made to the directors and officers for services
by resolution also, which recited that the directors had
given.a large portion of their time toward building up
the business of the corporation and making it a success,
and that the salaries paid were reasonable and com-

.mensurate with the services rendered. We know of no -

law prohibiting stockholders from employing directors
to perform services for the corporation outside of their
regular duties, and remunerating them . for it. This
court is committed to the doctrine that ‘‘when a director
1s acting as manager, or in any other capacity outside of
his duties as director, he is entitled to receive a salary
either by contract or upon quantum merwit, according
to the circumstances of the case. Coal Co. v. Martin, 86
Ark. 608. We think therefore the trial court erred in
rendering a decree against F. B. Sprague, C. R. Black,
T. W. Wynn and L. G. Black for the $1,400 and against
the corporation in favor of appellee for $300 with which
to pay his attorney, and against the corporation: in favor
of the master for $50. c ;

There was an issue joined and some testimony taken
pro and con relative to a claim by appellee against the
corporation for cottonseed. The matter was not fully
developed, and the master was not requested to state an
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account between them or the chancellor to make any find-
ing thereon. It seems that the issue was waived in the
court below. .

On account of the error indicated the decree is
reversed, and the cause is remanded with directions to
dismiss appellee’s bill for the want of equity.



