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Caix v. CarLLEE.
Opinion delivered May 17, 1926.

1. APPEAL AND ERROR—DISMISSAL OF MOOT CASE.—Generally, where
there is nothing to be determined upon an appeal to the Supreme
Court but the question of liability for the costs of the litigation,
the appeal will be dismissed; but, where the case is of practical -
importance to the public, the court may proceed to determine
the questions at issue. i

2. ELECTIONS—CONTEST OF PRIMARY . NOMINATION—ABATEMENT.—
Under the initiated act No. 1, § 12 (Crawford &. Moses’ Dig.,
§ 3772), conferring on any defeated candidate “a right of action”
to contest the certification of a nomination, the right of a con-
testant to have a final determination of the contest ‘does not
become moot nor the action abate upon the contestee resigning
from the office to which he had been elected after receiving the
certificate of nomination. .

3. [ELECTIONS—MOOT QUESTION—ABATEMENT OF ACTION.—Where a
contest under the primary law (Crawford & Moses’ Dig., § 3757
et seq.) was resisted by contestee until a large amount of costs
had accumulated, which contestant would be required to pay if
the judgment appealed from should be affirmed, the defendant
cannot, by resigning from the office, secure an abatement of the
action.

Appeal from Woodruff Circuit Court, So‘ufhern
District; E. D. Robertson, Judge; motion to abate over-
ruled. '

Roy D. Campbell, for appellant.
J. F. Summers and Ross Mathis, for appellee.

SwmitH, J. There is pending in this court the third
appeal in a suit involving the nomination of the Demo-
cratic Party for the office of county judge of Woodruff
County in the primary election held in that county in the
yvear 1924 against the appellee ‘CarllLee, who was
declared the nominee, and was elected as such at the
ensuing general election held after the primary election.
In the first trial of the contest CarlLee was declared the
nominee, but, upon the appeal to this court by appellant
Cain, the contestant, that judgment was reversed, and the
cause remanded for a new trial. Cain v. CarlLee, 168
Ark. 64. The cause was yemanded, and upon the second

-
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_trial in the circuit court CarlLee was again declared the
nominee, and that judgment was reversed upon the sec-
ond appeal to this court (Cain v. CarlLee, 169 Ark. 887),
and a third trial was had in the circuit court, when
CarlLee was again declared the nominee, and the appeal
from that judgment is now pending in this court.

The appellee CarlLee has filed a motion to abate the
cause, for the reason that, since this third appeal was
lodged in this court, he has tendered his resignation as
county judge to the Governor and the same has been
accepted, and he insists that the confest has therefore
become a moot question.

Appellant resists this motion, and 1ns1sts that the
question involved in the pending appeal should be
decided, for the reasons (a), that he is the nominee and is
entitled to have that fact judicially determined, and (b),
in the attempt to enforce this right a large amount of
costs have been incurred which, under the judgment
from -which this appeal was prosecuted he will be
required to pay, inasmuch as that judgment declared
appellee CarlLee the nominee and assessed the .cost
against’ appellant. Certain costs of the former appeal
were involved in a per curiam opinion handed down by
this court on April 5, 1926, in which we overruled a
motion of appellee to retax costs.

The first question which arises is whether this court
will consider an appeal if the subject-matter has become
a moot question. The rule in such cases is generally
that ‘“where there is nothing to be determined on an
appeal to the Supreme Court but the question of liability
."for the costs of the litigation, the appeal will be dis-
missed.”” Pearson v. Quinm, 113 Ark. 24. In that case
we quoted and followed the opinion of Chief Justice
CockrILL in the case of Wilson v. Thompson, 56 Ark. 110.
But the Chief Justice recognized that the rule stated was
not without its exceptions. That case involved the con-
struction of the local option three-mile law then in force,
- and, after stating that the appeal had become fruitless,
and that the court would be justified, under the rule
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stated, in dismissing the case without going into the mer-
its of it, the court proceeded to determine the questions at
issue, for the reason that ‘‘the case was of ‘practical
importance’’ to the public; and having for this-reason -
_gone into’ the question, and havmg found that-the judg-
‘ment rendered was erroneous, the judgment appealed
from was reversed, and appellants were awarded costs.

° . That pr1n01p1e is applicable here. The Questions
involved on this appeal were and are of practical import-
ance to the publiec. Questions .are involved which relate
to the manner of holding primary elections and of the
qualifications which must be possessed to participate

" therein. The law of this subject cannot be said to be so
well settled or so certain that litigation was unnecessary,
to determine it, for the first decision of this court.was -
rendered by a divided court, and we have, since that
decision, reversed the ]udgment of the circuit court on the
second appeal. ‘

The two opinions on the former appeals show the
practical importance of the questions involved, for it is a
matter. of common knowledge that the nomination for~
public office by the majority party in this State is prac-
tically equivalent to election, and this is true of all offices
where primary elections are held, except in a few of the
counties of the State, and there are questions raised in
this contest whi¢h involve construction of the statutes
under which such elections are held.

We do not think, however, that this has become a

moot case, and we are also of the opinion that the resig- .

-nation of appellee does not abate the suit. The decision
of that question involves a further consideration of the
~ primary-election law under which the election was held
which Cain has been contestmg
The history of this act is so well known that courts
cannot be ignorant of it. This court had held, in the case
of Walls v. Brundidge, 109 Ark. 250, that the courts were
without jurisdiction to entertain a contest for the nomi-
nation of a party as a candidate for public office. There-
after, under the Initiative and Referendum Amendment
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to our Constitution, there was initiated and enacted by
the people, at the election in 1916, an act which became
and is known as initiative act No. 1, and which appears
as § 3757 et seq., C. & M. Digest, Acts 1917, vol. 2, p. 2287.

This is a very comprehensive act, and provides that
the political parties of the State may hold legalized pri-
mary elections to nominate candidates for office, and pro-
vides in detail how such elections shall be held and how
" they may be contested.

By the first paragraph of § 12 of this act it is pro-
vided that ‘“a right of action is hereby conferred on any
candidate to contest the certification of nomination or
the certification of vote as made by the county central
committee’’ of the party holding the election.

A procedure is provided in the act whereby and.in
accordance with which a contest may be conducted, and
the courts are required to hear and dispose of these
contests expeditiously, because of the public interest
involved, but, to give the courts jurisdiction of a contest,
the complaint of a contesting candidate must be sup-
ported by the affidavit of at least ten reputable citizens.

By § 15 of the act it is provided that, if the contest
is not determined until after the general election, at
which the declared nominee has run as the candidate of
his party for the office itself and has been elected, and it
is thereafter determined that the declared nominee was
not legally entitled to the nomination, ‘‘such judgment
shall operate as an oustér from office, and the vacancy in
* it shall be filled as provided by law for filling vacancies .
in such office in case of death or resignation.”’

Appellant Cain instituted a contest under this aect,
and his opponent for the nomination, ‘CarlLee, has
resisted -that claim, and this contest has resulted in the
accumulation of a large amount of costs, which appellant
Cain will be required to pay if the judgment appealed
from is affirmed on the final submission of the cause, or
if this appeal must abate because of the resignation of
CarlLee.

4
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The first paragraph of § 12 of the initiative act No.
1 conferred upon appellant Cain ‘‘a right of action’’ to
contest this nomination. In order that frivolous con-
tests might not be instituted under this section, the
requirement was imposed that ten reputable citizens make:
affidavit supporting the contest, and this was done, and
when it had been done a cause of action—a suit at law—
was before the court for decision. The law gave this
cause of action to Cain after he had met the precedent
conditions, and nothing which CarlLee could thereafter
do would operate to deprive Cain of this right. He was
entitled to prosecute this cause of action so long as Carl-
Lee resisted, or until there had been a final decision
determining the case against him. CarlLee elected to
resist this cause of action, as he had the right to do, and
in so doing large costs have accumulated.

Since the adoption of our Civil Code, remedies in
civil cases have been divided into two classes.: First,
actions; second, special proceedings. Section 1027, C. &
M. Digest.

Section 1028, C. & M. Digest, which was also taken
from the Civil Code, defines a civil action as ‘“an-ordi-
nary proceeding in a court of justice by one party against
another for the enforcement or protection of a private
right or the redress or prevention of a private wrong. It
may also be brought for the recovery of a penalty or for-
feiture.”’

With this definition of an ‘‘action’’ incorporated in
the statutes of the State, the initiative act made a .con-
test for a nomination for office a cause of action. This
it would not be if the voluntary act of another, and an
adversary party, could deprive him of the right.

It is unnecessary for us to consider what value this
right may now possess. It suffices for us to decide that
there was a cause of action, the prosecution of which can-
not be defeated by the act of another party, and this is
especially true when the right has been resisted until
costs have accumulated, the payment of which by the
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-judgment appealed from has been imposed upon appel-
lant.

We think there is nothing in the case of Buchanan
v. Parham, 95 Ark. 81, which entitled appellee to abate
‘this suit. In that case the court quoted from the opinion
of Mr, Justice Rmpick in the case of Wilson v. Fussell,
60 Ark. 194, which was a special proceeding wherein cer-
tain taxpayers questioned the sufficiency of a collector’s
‘bond, the language quoted being as follows: ‘‘The right
" to recover costs did not exist at common law. It rests
upon statute only, and it is to the statute we must look
for the authority to recover costs in any given case. * * *
" There is a general provision in our statute that a plain-
tiff or defendant recovering judgment at law is entitled
to'his costs, but this is not an action at law or in equity.”’
We think the language there quoted supports the
view here taken, for there is an express récognition in
the language quoted of the right to recover costs in any
case where the plaintiff or defendant recovers a judgment
at law. This is what appellant Cain is seeking to do, that
is, to have a judgment at law pronounced upon his cause
of action,.and, if he should finally prevail, he will be
entitled to have it adjudicated that he was the nominee of
his party for the office for which he was a candidate, and
he will also be entitled, not only to be religved .of the
existing judgment against him, but to have judgmentvfor
his own costs. We so interpret the purpose and meaning
of the initiative act, and the motion to abate will there-
fore be overruled.

DISSENTING OPINION.

McCurrocH, C.J. A vacancy in the office has occur-
red by the resignation of appellee, and, as a vacancy
wotlld be the only result in the event this contest pro-
-eeeding should go to final judgment in favor of appellant
(Crawford & Moses’ Digest, § 3776), the case has become
moot, and, in my view, should be abated. This is so
for two reasons: In the first place, ‘“where there is
nothing to-be determined on an appeal to-the Supreme
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Court but the question of liability for the cost of litiga-
tion, the appeal will be dismissed.”” Pearson v. Quinn,
113 Ark. 24. The majority rely on the decision of this
court in Wilson v. Thompson, 56 Ark. 110, holding that
the, fact that a caunse is one of ‘‘practical importance’’
‘makes it an exception to the general rule that litigation
will not be continued after it has become moot merely
for the purpose of adjudicating the question of liability
for costs. The reasoning in that case, as well as the
present one, is not convincing. In the next place, there
is no liability for costs in an election of this kind, for
the reason that the statute contains no authority for
awarding judgment for costs. It is well settled that the
right to recover costs did not exist at common law and
rests on statutes alone (Wilson v. Fussell, 60 Ark. 194),
and, following this theory, we held in Buchanan v.
Parham, 95 Ark. 81, that costs could not be awarded in
an electlon contest in the absence of a statute author-
izing it.

The majority hold now that the right to recover
costs falls within the general statute allowing recovery
for costs in all civil actions; but this court has held
that election contests are not “c1v1l actions’’, within the
meaning of the statute. Dawvis v. Moore, 70 Ark. 240;
Buchan(m v. Parham, supra.

The fact that the primary election statute has
created ‘‘a right of action’’ to contest an election does
not bring it within the Code pI‘OVlSlOIl referred to m
regard to costs.

My conclusion is .that the action should be abated
without recovery of costs—each party left to pay his
own costs. 4



