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HOGAN V. STATE. 

Opinion delivered May 3, 1926. 
1. CRIMINAL LAW—OPINION EVIDENCE.—In a prosecution for carnal 

abuse, the resemblance or nonresemblance of a bastard child to 
the accused cannot be shown by the testimony of witnesses, 
especially where the child lived only a week. 

2. CRIMINAL LAW—FORMER TESTIMONY.—In a prosecution for carnal 
abuse, where the female testified at the trial that the accused 
never had intercourse with her, her testimony before the grand 
jury to the contrary was admissible only to contradict her testi-
mony at the trial, but was not competent to prove the defendant's 
guilt. 

3. CRIMINAL LAW—SUFFICIENCY OF EVIDENCE.—It devolves upon the 
State in a criminal case to estaiblish the accused's guilt by legal 
testimony of a substantial character, and matters of conjecture 
merely are insufficient. 

Appeal from Poinsett Circuit Court ; G. E. Keck, 
Judge ; reversed. 

M. P. Watkins and L. C. Going, for appellant. 
H. W. Applegate, Attorney General, and John L. 

Carter, Assistant, for appellee. 
HART, J. 011ie Hogan prosecutes this appeal to 

reverse a judgment of conviction against him for the 
crime of carnal abuse.	 • 

Mrs. Lula Ramsey was a witness for the State.. 
According to her testimony, which was given on the first 
day of March, 1926, she is the mother of Mattie Ramsey, 
who is fifteen years of age. 011ie Hogan married her 
oldest daughter, who died about a month before the trial. 
Mattie never married, ibut had a child born something 
over a year ago. The child lived about a week. It re-
sembled the defendant. 

J. L. Ramsey, the father of Mattie Ramsey, was also 
a witness for the State. According to his testimony, 
Mattie was fifteen years of age at the time of the trial, 
ana gave birth to a child something over a year ago. The 
child lived about a week, and favored the defendant. The 
witness lived about a quarter of a mile from the defend-
ant, and got water at his well. Mattie would sometimes
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stay all night with the wife of the defendant, and some-
times would go there for water. When 011ie Hogan 
would be at the house of the witness and see Mattie start 
towards his bouse for water, he would follow her. 

J. P. Ramsey, eleven years of age, the brother of 
Mattie Ramsey, was also a witness for the State. 
According to his testimony, one time when they were 
walking along the road with his sister Mattie, the defend-
ant told him to get on his horse and go and hunt a 'cow. 

Other witnesses for the State testified that they had 
seen -the defendant in company	with Mattie Rafr[s--es-T----dnd — - 
that he seerned to - seek to be -with her. 

Another witness for the State testified that one time 
the defendant asked him what would produce an abor-
tion:

Mattie Ramsey was also a witness for the State, 
and admitted giving birth to a baby some time in Decem-
ber a year before the trial. She said that Ernest Easton 
was the father of the baby. She denied ever having had 
intercourse with the defendant. She at first stated that 
she did not remember whether she had testified before 
the grand jury that 011ie Hogan was -the father of her 
baby. Finally she admitted that she did testify before 
the grand jury that 011ie Hogan was the father of her 
baby, but said that this was not true, and that she only 
so testified before the grand jury because she was seared. 
She stated again that 011ie Hogan never at any time had 
intercourse with her. 

Two grounds are relied upon for a reversal of the 
judgment, both of which are well taken. 

The first assignment of error is that the court erred 
in admitting the testimony of the father and mother of 
Mattie Ramsey that, in their opinion, the child of Mattie 
Ramsey resembled the defendant. The child lived only 
a week. Where the child is old enough for the jury to 
determine whether or not its features resemble . those of 
the defendant, this coda has held that the child itself 
may be exhibited to the jury. Land v. State, 84 Ark. 
199.
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Evidence of resemblance of the child to the alleged 
father is but a matter of opinion, and is inadmissible. 
7 C. J., § 125, p. 993, and cases cited. 

This is especially true in the case of a child which 
only lived for a week, and which in the very nature of 
things could not have any settled features. 

On this subject, in 3 R. 'C. L., p. 765, it is said : " The 
better - rule, and the one supported by the weight of 
authority, is that the resemblance or nonresemblance of 
a bastard child to the defendant cannot be shown by testi-
mony of witnesses, there being no profert of the child, 
as this is opinion evidence." See also Jones v. Jones, 
45. Md. 145 ; Shorten v. Judd (Kan.) 42 Pac. 337; Ken-
niston -v. Rowe, 16 Me. 38; and Eddy v. Gray (Mass.) 
4 Allen 435. 

The' next assignment of error is that the evidence is 
not legally sufficient to support the verdict. In this con-
nection it may be said that the testimony of Mattie 
Ramsey as to what she testified before the grand jury 
is inadmissible as substantive testimony tending to show 
the guilt of tbe defendant, but was only admissible to 
contradict the testimony given by the witness at the 
-trial to the effect that the defendant had never had sexual 
intercourse with her. Minor v. State, 162 Ark. 136. • 

It could not be , said in any sense that the fact that 
Mattie Ramsey gave-birth to a child of itself tended to 
show that the defendant had sexual intercourse with her. 
The only other testimony in the record is that, on dif-
ferent occasions, the defendant was seen walking with 
Mattie Ramsey and had opportunities tO have had sexual 
intercourse with her. This is not sufficient. His guilt 
cannot be established by conjecture. 

The defendant is not shown at any time to have been 
.caught in a compromising position with Mattie Ramsey, 
nor is there any fact shown to establish that he had sexual 
intercourse with her, except that he seemed to be fond 
of her. His fondness for the girl may he attributed to the 
fact that she was his wife's youngest sister. At least 
there is nothing in the. record tending to establish his
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guilt of the crime charged. It devolves upon the State 
to establish his guilt by legal testimony of a substantive 
character, and matters of conjecture merely.are not suffi-
cient for that purpose. 

For the errors indicated the judgment must be 
reversed, and the cause will be remanded for a new trial.


