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•	 STATE V. WHITE. 

Opinion delivered APril 5, 1926. 
1. STATUTES—IMPLIED REPEALS.—While implied repeals of statutes 

are not favored, there will be an implied repeal either where the 
provisions of two acts are in irreconcilable conflict, to the extent 
of such conflict, or where the Legislature takes up the whole 
subject anew and covers the entire subject-matter of the prior 
statute. 

2. CONVICTS—WORKING FELONS ON COUNTY ROADS.—Acts 1909, p. 607, 
relating to the working of felons on the county roads, was 
repealed by Acts 1913, p. 1238 (Crawford & Moses' Dig., §§ 5375, 
5398) ; the latter act covering the subject-matter of the prior 
act. 

Appeal from White Chancery Court; Johin, E. Mar-
tineau, Chancellor ; reversed. 

H. W. Applegate, Attorney General, and Brooks 
Hays, Assistant, for appellant. 

John E. Miller and Culbert L. Pearce, for appellee. 
MOCULLocH, C. J. This appeal involves the ques-

tion of the right of White County,_organized as a special 
district Under a general statute enacted in 1909 (Acts 
1909, p. 607), to hold mid work on the public roads the 
felony convicts in that county. 

It is conceded by those representing the county that 
the right to hold the convicts depends upon whether or 
not the statute referred to is still in force. The conten-
tion on the part of the State is that the act of 1909, 
supra, has been repealed.by a later statute enacted by 
the General Assembly -in the year • 1913. Crawford & 
Moses' Digest, § 5375 et seq. Both sides concede that 
White County was organized as a district under the act 
of 1909, supra, but that it was not, and, as a single 
county, could not have •een, organized under the later 
statute, for the reason that there was no provision in 
the later statute for the organization of a single county 
into a district for the purpose of working the felony 
convicts. 

The act of 1909 provided, in substance, that the 
county judges of any two or more counties lying contigu-
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ous to each other may. form such counties into a road and 
convict district for the purpose of working the convicts, 
both for misdemeanors and felonies, on the public roads 
in the district, and that, in case any county is unable 
to join in a satisfactory agreement with a contiguous 
county, the county court of that county may declare such 
county to be a road and'convict district of itself for like 
purposes as above stated. The statute provides a 
scheme for working the convicts after organization of 
the district. A warden was to be employed by the county 
courts in the district, and the convicts were to be worked 
under his direction in the several counties. There is a 
provision that each county shall furnish supplies and 
.suitable quartets or camps for the use of the convicts 
while being worked in that particular county. The stat-
ute contains seventeen sections, and, as before stated, 
provides a complete scheme for working the convicts on 
public roads. 

The act of 1913, supra, provides that the county 
judges of the 'counties composing any judicial district, 
or any contiguous portion, are authorized to meet at the 
most convenient point to adopt the provisions of this act 
"by unanimous vote.of the county judges of the counties 
adopting the same." There is no provision in this stat-
ute for a district to be formed in a single county. This 
statute, too, provides a complete scheme for working the 
convicts in a district organized thereunder. The statute 
contains twenty-four sections, and there are provisions 
similar to and others in addition to the Provisions in 
the former statute. 

There are certain well settled rules to determine 
whether or not a former statute has been repealed by a 
later one, but there is always some difficulty in applying 
these rules in determining whether or not a repeal has 
been effected in a given instance. It is a rule of universal 
application that implied repeals are not favored, and yet 
it is equally well settled that there is an implied repeal 
where there is found irreconcilable repugnance between 
the two statutes, and also when the Legislature appears to



882	 STATE V. WHITE.	 [170 

have taken up the whole subject anew and covered the 
entire ground of the subject-matter of the former statute. 
In a recent decision we undertook to cover this subject 
in the following statement : "It is a principle of uni-
versal recognition that the repeal. of a law merely by 
implication is not favored, and that the repeal will not 
be allowed unless the implication is clear and irresistible ; 
but there are two familiar rules or classifications appli-
cable in 'determining whether or nor there has been such 
repeal. One is that, where the provisions of two statutes 
are in irreconcilable conflict with each other, there is an 
implied repeal by the later one which governs the subject, 
so far as relates to the conflicting provisions, and to that 
extent only. * * * The other one is That a repeal by 
implication is accomplished where the Legislature takes 
up the whole subject anew and covers the entire ground of 
the subject-matter of a former statute and evidently 
intends it as a substitute, although there may be in the 
old law provisions not embraced in the new." Babb v. 
El Dorado, ante . p. 10. In the application of those 
principles, the following cases may. be considered with. 
profit : Lawyer v. Carpenter, 80 Ark. 411 ; W estern Union 
Tel. Co. v. State, 82 Ark. 302; Hampton v. Hickey, 88 
Ark. 324; C. R. I & P. Ry. Co. v. McElroy, 92 Ark. 600; 
Carpenter v. Little Rock, 101 Ark. 238 ; Eubanks v. 
Futrell, 112 Ark. 433 ; Massey v. State for Use of Prairie 
County, 168 Ark. 174 ; Mays v. Phillips County, 168 Ark. 
829; Farelly Lake Levee District v. Hudson, 169 Ark. 33. 
Applying those tests to the statute now under considera-
tion, we are of the opinion that, in enacting the last 
statute, the Legislature took up the whole subject anew 
as a substitute for the former legislation on the subject, 
and that it operated as a repeal of the former statute. 

The language of the caption of a statute is not con-
trolling, but it has some force in interpreting the meaning 
of the lawmakers when otherwise in doubt, and the lan-
guage of this caption leads to the conclusion that the law-
makers intended it as a substitute for former legislation, 
which recites that it is the purpose tO provide a "corn-
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plete system for working the county convicts of the State 
on the public roads and various counties of the State." 
It not only appears that the last statute was intended to 
cover the whole subject and exclude former statutes, but 
there are also found irreconcilable conflicts between the 
two statutes. Under either statute two or more counties 
could be organized into a district, but, under the last 
statute, the whole territory must be embraced within the 
same judicial diStrict. Now, if both statutes are in force 
and a district is organized composing two or more 
counties in the same judicial district, as might occur 
under either statute, there are conflicting provisions for 
the operation thereunder. . Under one statute it is left•
to the warden to determine how much work shall be done 
in each county, and in the other statute the requirement 
is that an equal amount of work shall be done in each 
county of the district. Under the last statute there is 
authority to employ an engineer, but no such authority 
is found in the Iirst statute. Under one of the •statutes 
each county is to provide equipments and maintenance 
for the convicts, whereas under the other statute this is 
done by the district as a whole. There are other dif-
ferences in the management and operation under the 
two statutes, and these provisions conflict with each other. 

The difference in the two methods of implied repeal 
are that, where there are merely conflicting provisions 
and nothing more, the repeal operates merely to the extent 
of the conflict, but, where tbe subject is taken up anew 
by the lawmakers and the repeal is by substitution, the 
whole of the former statute is repealed. -In this case we 
have both elements of implied repeal—that is to say, 
repugnant provisions and substitution of a new statute 
covering the whole subjed. Learned counsel for appel-
lees rely upon our decision in the comparatively recent 
case of Eubanks v. Fu,trell, supra. We .do not think that 
the case cited is applicable to the present case, for the 
statute under consideration in that case related to 
methods of organization of school districts, whereas the. 
present statutes relate not only to the methods of organ-



884	 STATE V. WHITE.	 [170 

ization, but also .to the operations thereunder, most of the 
conflicting provisions having reference to the operation. 
Suffice it to say that, after careful consideration of this 
subject and of the prior decisions of this court, it follows, 
from the application of the principles announced in those. 
decisions, that there was an implied repeal of the statute 
under which White County had been organized into a dis-
trict. Hence the organization was not , valid, and the 
county has no right to hold the felony convicts. 

The decree of the chancery court is reversed, and the 
cause remanded with directions to render a decree in 
accordance with this opinion. 

HART and SMITH, JJ., dissent. 
HART, J., (dissenting). The rule of implied repeal 

of. statutes by revision or substitution has been so long 
and steadily adhered to by this court that the rule itself 
is no longer open to question. The difference between 
the judges in particular cases arises from the application 
of the rule to the record in the case under consideiation.
To my mind, there is no inconsistency or repugnancy be-



tween the two acts, nor is there any language in the later 
act which is calculated to show that it was intended as 
a substitute for the f6rmer act ; but the two. acts tipple-



ment each other, and the former act may be in force when 
the later one caimot be Put in operation because all the
county judges do not agree, as provided in § 1 of the act.

think the two statutes present a situation like that 
which formerly existed with reference to working convicts . 
in misdemeanor cases. . The Legislature of 1877 passed
an act entitled, "An act to provide for the employment 
and hiring of county convicts." The act was approKed 
March 10, 1877, and is very comprehensive, containing 16 
sections. Acts of 1877, p. 73. Section four of the act
became § 1213 of . Mansfield's Digest, and provides, in
effect, that when any one shall be convicted of a . misde-



meanor, the court trying him shall render judgment
against him, which judgment shall direct that lie be put
to labor in any manual labor workhouse, or on any bridge 
or other public improvement, or that he be hired out to
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some person as provided in the act. Succeeding sections. 
provide for the person hiring him to giye bond, etc. The 
Legislature of 1881 passed an act to reduce the expenses 
of enforcing the criminal laws of the State. The act 
was approved March 22, 1881. This act also contained 
16 sections, and was very full and complete. Acts of 
1881, p. 148. Section one of the act is § 1226 of Mans-
field's Digest, and provides that the county court of each 
county is authorized and empowered to make a contract 
with some responsible person or persons for the main-
tenance, safekeeping and working of persons committed 

• to the jail of the county. 
In Griffin v. State, 37 Ark. 437, George W. Griffin, as 

sheriff, was convicted of misfeasance in. office, and 
assigned as error a ruling of the circuit court in allow-
ing to be read in evidence the judgment in the case of 
Bud Burns for Sabbath-breaking. The concluding part 
of the judgment entry is that the sheriff is ordered to 
hire out the defendant according to law. The c-ourt held 
that there was no good reason why the entry of the trial 
and judgment should not have been admitted. Chief 
Justice ENGLISH, speaking for the court, said : 

"So much of the judgment as ordered the sheriff to 
hire out Burns for the payment of the fine and costs, if 
they were not immediately paid, at not exceeding one 
day for each seventy-five cents thereof, followed the last 
clause of § 6 of the act of March 10, 1877. Acts of 1877, 
p. 74. The act of March 22, 1881 (Acts of 1881, p. 148), 
which provides that if any person, convicted of a misde-
meanor in the circuit court, etc., shall fail to pay imme-
diately, or secure to be paid within thirty days, to the sat-
isfaction of the sheriff, etc., the fine and costs, such person 
shall be committed to the county jail, and by the jailer 
delivered to the contractor, wIro shall keep and work him 
at the rate of twenty-five cents per day, etc., though passed 
before the judgment against _Burns was entered, mani-
festly applies to counties in which the county courts have 
contracted for the keeping and working of persons com-
mitted for . fines and costs. It must •be presumed that no
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such contract had been. made in Conway County at the 
time Burns was sentenced, as the court, in rendering the 
judgment against him, followed the act of March 10, 1877,. 
instead of the act of March 22, 1881." 

Thus • we have an express holding that the act of 
March 10, 1877, which provides for the hiring of each 
convict, is in force when the county court has not made a 
contract for the hiring of all the convicts under the act 
of March 22, 1881. That the first act was not- repealed 
by. the subsequent one was again directly recognized in 
Murphy v. State, 38 Ark. 514. Chief Justice ENGLISH 
delivered the opinion, and said : 

"At the time tbe plaintiff in error was convicted, 
-however, the act of March 22, 1881, was in force, and by 
the 5th section of that act it was the duty of the sheriff, 
if the fine and costs were not immediately paid or secured, 
as therein provided, to commit him to jail, to be by the 
jailer delivered to the public contractor, if a contract had 
then been made for keeping and working such convicts by 
the .county court of Chicot County, as provided by the act. 
But, no contract had been riride, the court should have 
Made the direction in the judgment required by the act 
of March 10, 1877. Griffin. V. State, 37 Ark. 437." 

So here, as there is no necessary inconsistency 
between the two acts, and, no purpose to repeal clearly 
expressed or indicated in the last act, they should both be 
permitted to sthnd, and have their full effect, according 
to the' well-established principle that a statute will not be 
.repealed by implication, if a reasonable construction will. 
enable it to.stand consistently with the alleged repealing 
act.

So, when the . act of 1913 cannot be put in force 
because the county judges cannot unanimously agree, as 
provided in the act; a county judge of a single county 
may work the prisoners under the provisions of the act 
of 1909. In this way the two acts will supplement each 
other and operate as a harmonious scheme for the work-
ing of the convicts. 

Mr. Justice SMITH concurs ill this d:ssent.


