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SHORT V. THOMPSON. 

Opinion delivered April 5, 1926. 
1. PARTNERSHIP—ACCOUNTINC—JURISDICTION OF EQUITY.—In a suit 

for an accounting and settlement of partnership affairs the juris-
diction of equity is practically exclusive. 

2. EQUITY—JURISDICTION TO ADMINISTER COMPLETE RELIEF.—Equity 
frowns upon a multiplicity of suits, and, when it takes jurisdic-
tion of a case for a matter exclusively cognizable in equity, it 
retains the cause to administer the legal after the equitable 
relief. 

Appeal from White Chancery Court ; Jan E. Mar-
tineau, Chancellor ; affirmed. 

STATEMENT BY THE COURT. . 

This is the second appeal in this case. W. A. Thomp-
son first instituted the action against W. J. Short in the" 
circuit court to recover damages for an .alleged breach 
of contract to clear 165 acres of land in White County, 
Arkansas. There was a verdict and judgment for the 
defendant in the circuit court. Thompson appealed to 
this court. The judgment was reversed because the court 
erred in assuming that the defendant was entitled to 
recover, if it should find that the plaintiff had failed to 
comply with the contract, regardless of whether or not 
the defendant had breached it.. Thompson v. Short, 157 
Ark. 314.
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Upon the remand of the case, the plaintiff was al-
lowed to file an amendment to his complaint. In it he 
sets up that the time for the perforthance of the original 
contract was extended from time to time to the first day 
of January, 1920. 

It also alleges that there is involved in this suit the 
settlement of a partnership account between the plaintiff 
and the defendant growing out of a partnership contract 
which they made with a share-cropper to work the land. 
That the affirs of the partnership are complicated, and 
that there has been no settlement of their accounts with 
regard to it. 

The plaintiff prayed that the cause be transferred to 
the White Chancery Court, which was accordingly done. 
The defendant made a motion in the chancery court to 
transfer it back to the circuit court and excepted to . the 
action of the court in overruling his motion. 

The case was tried in the chancery court by agree-
ment upon the record made on the original trial of the 
action in the circuit court and upon certain depositions 
afterwards taken by the parties. 

The chancellor found that there was nothing due 
either the plaintiff or the defendant on the Mason con-
&Act, but that the defendant was indebted to the plaintiff 
on account of the breach of the contract for clearing land 
in the sum of $260. A decree was entered of record 
accordingly, and the defendant has duly prosecuted an 
appeal to this court. 

Utley & Hammock, for appellant. 
.Brunclidge & Neelly, for appellee. 
HART, J., (after stating the facts). The record shows 

that the original contract was in writing and was exe-
cuted by the parties on the 13th day of SeptenalEler, 1916. 
It recites that N V . A. Thompson is the owner of certain 
land, which is described in the contract, and that W. J. 
Short agrees to clear 165 acres of said land for the sum 
of $400. Short agreed to remove from the land so cleared 
all timber and growth.by using that part that was market-
able and burning the remainder. The contract provides '
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that the term "cleared land" as used means land with all 
timber removed in such a way as that all stumps over 
eight inches in diameter be of such a height as they may 
happen to be cut; while all stumps eight inches or less in 
diameter shall not exceed eight inches in height. That it 
is meant that when the land is cleared, it is to be ready 
for the plow and free from timber and kindred growth. 
It is also provided that Short should clear 100 acres of 
the land by April 1, 1917, and that the remainder should 
be cleared by April 1, 1918. It was agreed that when 60 
acres of the land had been cleared as specified, Thomp-
son should pay to Short the sum of $50. That, when each 
additional ten acres should be cleared, Thompson should 
be due Short the sum of $50, and so on until the entire 
land had been cleared. 

It is first earnestly insisted that the decree should be 
reversed because the court erred in transferring the case 
from the circuit to the chancery court. We do not agree 
with counsel for the defendant in this contention. When 
the plaintiff amended his complaint by alleging that he 
and the defendant farmed the land in partnership for one 
year with a share-cropper and that there had been no set-
tlement of their partnership account, this gave the 
chancery court jurisdiction. Equity jurisdiction is 
practically exclusive in proceedings for an account and a 
settlement of partnership affairs, and this includes suits 
for an accounting between the partners \ themselves. 
Choate v. O'Neal, 57 Ark. 299; Jones v. Jones, 23 Ark. 
212, and Pomeroy's Eq. Jurisprudence, 3 ed., vol.4,§1421. 

It is well settled that equity frowns upon a multipli-
city of suits, and, when it takes jurisdiction of a case for 
a matter. exclusively cognizable in equity, it retains the 
cause to administer the legal after the equitable relief. 
McGaughey v. Brown, 46 Ark. 25; Horstman v. La-
Fargue, 140 Ark. 558, and Tallman, v. McGahhey, 164 
Ark. 205. 

With regard to the Mason contract but little need, be 
said. The record shows that Thompson and Short formed 
a partnership to work the land one year with Mason as.
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a share-cropper. The parties Avere to furnish supplies 
and tools to Mason for making the crop and to share 
equally the profits and losses arising therefrom. After 
the crop was gathered they made a final settlement of 
their account in the premises. Mason made the crop 
under the contract in the year 1918, and Thompson made 
the last payment on it to Short in 1919. This last pay-
ment settled up the partnership beween the parties with 
respect to this crop. Besides, each party testified that he 
did not owe the other on account of this transaction, and 
the chancellor properly found that nothing was due by 
either party under the Mason contract. 

With reference to the breach of contract for clearing 
the land, the case presents an issue more difficult , to 
determine. According to the testimony of Thompson, the 
entire tract contained 240 acres, and he paid $6,750 to W. 
J. Short for it.. He was induced to pay that much for 
the land by the fact that he was to get as much as 165 
acres cleared for $500. He has paid the whole of the pur-
chase price. He paid $5,500 by transferring without 
recourse certain notes . for that amount to W. J. Short. 
He paid him the balance of the purchase price in cash. 
Fifty acres of the land to be cleared and put in cultivation 
had at one time been cleared but had grown up. Thomp-
son paid Short $75 before he ever cleared any of the land, 
and that took care of 65 acres under the contract, apply-
ing to the land which had once been in cultivatiOn.	• 

By mutual agreement between the parties an exten-
sion of time for clearing the land was given to Short until 
January, 1920, when Thompson wrote to Short that there 
had been only 84 acres of the. land cleared and that 80.1 
acres remained to be cleared. A further extension was 
given until March 1, 1920, and after that time no further 
extension was granted. 

It appears from the testimony that the various exten-
sions were granted for the mutual benefit of the parties. 
Thompson had been drafted in the United States Army 
during the World War and did not know whether, or not 
he would be sent to France. He was having the land
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cleared for the purpose of farming it himself, and if he 
was sent to France he did-not care anything about having 
the land cleared. Under the contract, Short was to get 
the commercial timber on the land in part payment for 
clearing it, and, on account of the depreciation in value of 
the commeitial timber, he wished to secure an extension 
of time for clearing the land. 

According to the testimoriy of Thompson, Short left 
trees and bushes on the land at various places and did 
not comply. with the contract as to the land which he 
attempted to clear. In this respect the testimony of the 
plaintiff is corroborated by that of the county surveyor 
of White County. He made a survey of the land, .and tes-
tified that Short cleared 88.62 acres in all, and that there 
were three and a half acres of unfinished clearing. He 

• also testified that there were trees and bushes which had 
been left standing and lying on the ground in places in 
the land cleared. He made a plat which indicated that 
several pieces were unfinished *where trees were left 
standing or lying on the ground. 

Several witnesses testified that it would cost from 
$15 to $25 an acre to finish clearing the land under 
the contract. The reason for this is that the value of the 
commercial timber on the land has greatly depreciated. 
It is also shown by the plaintiff that, in the spring or sum-
mer of 1920, Short refused to proceed further under the 
contract. Short admitted this, but testified that he 
refused to carry out the contract because cif the fact that 
Thompson had committed a prior breach of it. 

Short introduced witnesses who testified that the land 
could be cleared at a price of from five to eight dollars per 
acre by including the commercial timber on the land. We 
do not deem it necessary to set out the evidence on this 
phase of the case in detail. It is true that the burden of 
proof was upon Thompson to show that Short had com-
mitted the first °breach of the contract and the amount of 
damages suffered by himself. But in this respect the 
chancellor found in favor. of Thompson. Under our set-
tled rules of practice, the findings of fact by a chancery
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court Are allowed to stand unless they are clearly against 
the preponderance of the evidence, and we are not con-
vinced that the findings of the chancellor to the effect that 
Short first breached the contract and that Thompson was 
damaged thereby in the sum of $260 is clearly against the 
weight of the evidence. 

.Thompson has taken a cross-appeal, and his coun-
sel earnestly insist that the %mount of damages suffered 
by him by reason of Short's breach of the contract should 
be substantially increased. 
' After duly considering this point we have decided 
against counsel in this contention. Our reading of the 
record leads us to the conclusion that the chancellor care-
fully considered the evidence, and it can not be said that 
his estimate of the damages suffered by Thompson on 
account of iShort's breach of the contract was too low. 

The result of our views is that the decree of the chan-
cery court should be affirmed.


