
ARK.]
	

AUSTIN V. HEMPHILL.	 945 

AUSTIN V. HEMPHILL. 

Opinion delivered April 12, 1926. 
1. JUSTICES OF THE PEACE—FILING STATEMENT OF FACTS.—Crawford 

& Moses' Dig., § 6412, regulating the practice in courts of 
justices of the peace, in requiring that, "before summons is issued, 
the plaintiff shall file with the justice the account or the written 
contract or a short written statement of the facts on which the 
action is founded," is intended for the benefit of the defendant, 
that he may not be surprised, and to protect him from a second 
suit on the same ground. 

2. JUSTICES OF THE PEACE—RECITAL OF JURISDICTION.—A judgment 
in the court of a justice of the peace against a defendant and a 
garnishee, which recites that the cause of action is on an open 
account for $180, and that the parties were present in court, 
and that evidence was heard in the case, held to show jurisdic-
tion of the subject-matter and of the parties. 

3. JUSTICES OF THE PEACE—FILING STATEMENT—WAIVER.—Failure of 
the plaintiff in an action before a justice of the peace to file "a 
short written statement of the facts" before summons was issued, 
as required by Crawford & Moses' Dig., § 6412, was waived by 
going to trial without bringing the matter to the court's atten-
tion. 

4. NEW TRIAL—SURPRISE—DISCRETION OF COURT.—It was a matter 
within the discretion of the court to refuse a new trial to defend-
ant upon the ground of surprise where plaintiff, suing upon an 
open account, proved that the running of the statute of ' limita-
tions as to the account was prevented by a payment made by • 

another who was jointly liable with defendant, as it was defend-
ant's duty to have the other present at the trial.
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Appeal from Little River Circuit ,Court ; B. E. Is-
bell, Judge ; affirmed. 

STATEMENT OF FACTS. 
This suit was commenced before a justice of the peace 

by A. T. Hemphill against Cato Austin to recover $180 
alleged to be due him on account. The plaintiff also 
Obtained a writ of garnishment against John Carlstead. 
Omitting the style of the case, the body of the judgment 
in the justice court against the defendant reads as fol-
lows : 

• "Cause of action, open account for one hundred 
eighty .($180) dollars with accrued intetest. Summons 
issued, returnable on the 17th of October, 1924, at 10 
o'clock A. M. And on tbis day come the plaintiff •and 
.defendant into court, and, after hearing all evidence in 
case, judgment was given plaintiff for amount Claimed." 

The body of the judgment againSt the garnishee is as 
follows : 

"Cause of action, open account for one hundred 
eighty. ($180) dollars. Summons issued, returnable on 
the 17th day- of October, 1924, at 10 o'clock A. M. On this 
day comes the garnishee into court and testifies that he 
had one-half bale of cotton raised on his farm by said 
defendant, garnishee having sold said cotton for about 
fifty-seven dollars and paid the money to J. W. McCuller, 
after garnishment was served on him. Thcreupon judg-
ment was given the plaintiff against the garnishee for 
fifty-seven ($57) dollars." 

The case was appealed to the oircuit court. 
According to the testimony of A.. T. Hemphill, Cato 

Austin owed him $180, balance due for supplies furnished 
him.

J. F. Smith, the justice of the peace before whom the 
case was tried, testified that the defendant did not deny 
the indebtedness in his court, and that the garnishee 
admitted that he owed the defendant $57. 

Cato Austin was a witness for himself and John 
Carlstead. According to his testimony, he had not sold
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his cotton at . the time he left A. T. Hemphill's place and 
turned it over to John William's in settlement of his 
account. He never knew that A. T. Hemphill claimed 
any balance until he was sued in the justice court. 

John Carlstead testified that he did not owe Cato 
Austin anything at the time the writ of garnishment 
was served on him. On cross-examination, he admitted 
that he took charge of Cato Austin's cotton and had pos-
session of it at the time the writ of garnishment was 
served upon him. 

A. T. Hemphill, being recalled, testified that he sold 
the cotton which Cato Austin turned over to John Wil-
liams for him and gave him credit for the proceeds. 

Counsel for Cato Austin and John Carlstead moved 
to.dismiss the case in the circuit court because the account 
sued on was not filed in the justice court. There was 
a verdict in favor of the plaintiff, and judgment was 
rendered against Cato Austin for $180 and against John 
Carlstead for $57. 

The case is here on appeal. 
June R. Morrell, for appellant. 
DuLaney & Steel, for appellee. 
HART, J., (after stating the facts). The first ground 

relied upon for a reversal of the judgment is that the 
circuit court erred in refusing to dismiss the plaintiff's 
cause of action for the reason that the justice's court was 
without jurisdiction, and therefore the circuit court could 
not acquire jurisdiction on appeal. In making this con-
tention, counsel relies upon § 6412 of Crawford & Moses' 
Digest, and Little Rock Brick Works v. Hoyt, 87 Ark. 313, 
and cases cited. • Section 6412 reads as follows : 

"Ordinary actions shall be commenced by Summons, 
but, before summons is issued, the plaintiff shall file with 
the-justice the account, or the written contract, or a short 
written statement of the facts on whiCh the action is 
founded." 

We cannot agree with counsel in this contention. In 
the first place, our statute regulating the practice in jus-
tice's courts is for the benefit of the defendant, so that he
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may not be surprised, and to protect him from a second 
suit on the same ground. The plaintiff is required to 
indicate the matter upon which the claim is founded. 
Jacks v. Nelson & Hanks, 34 Ark. 531. In the case at bar, 
the judgment against the defendant as well as the judg-
ment against the garnishee shows that the cause of action 
was on an open account for $180. This was a short written 
statement of the facts, and each judgment reads, respec-
tively, that the defendant and the garnishee were present 
in court and that evidence was heard in the case. The 
court had jurisdiction of the subject-matter of the action, 
and the parties, by entering their appearance to the 
proceedings, gave the court jurisdiction over their per-
sons. The facts recited in the judgment entry show that 
they were not misled in preparing their defense. The 
judgment against the garnishee expressly shows that he 
appeared in court and testified that he had a half of a 
bale of a cotton belonging to the defendant, worth $57. 
The judgment against the defendant shows that he 
appeared in court and that evidence was heard before 
judgment was rendered in favor of the plaintiff. 

The Hoyt case has no application. There the suit 
was commenced by Hoyt against Arch Reddick and the 
Little Rock- Brick Works upon an instrument in writing 
that was filed as the plaintiffs' cause of action. It showed 
that Arch Reddick was in account with Hoyt, but did not 
show any account against the Little Rock Brick Works. 
Judgment was rendered by default in the justice's court 
against the Little Rock Brick Works. In the circuit 
court a motion to dismiss was sustained because no 
account, or short written statement of facts on which the 
account was founded, was filed in the justice's court, as 
required by the statute, before the summons was issued. 
The case was dismissed because the statement of facts 
filed contained no reference whatever to any claim against 
the Little Rock Brick Works, and it did not enter its 
appearance in the action. Actions may be commenced 
either by summons or by the voluntary appearance of 
the parties. Here the parties appeared in court and
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contested the claim of the plaintiff, and the circuit court 
properly overruled their motion to dismiss the appeal. 

The alleged defect in the issuance of the summons 
before filing the account or a short written statement of 
facts was waived by going to trial and judgment without 
at any stage of the cause bringing the matter to the 
attention of the justice. 

It is also insisted that the judgment should be 
reversed on account of surprise at the testimony of the 
plaintiff to the effect that John Williams had made a 
payment on the account sued on, which prevented the 
statute of limitations from running. Cato Austin admit-
ted that he did not pay the account, and testified that 
John Williams was jointly liable with him on it. Hemp-
hill having sued him on the account, he was put upon 
notice that Hemphill claimed that the account had not 
been paid, and it was his duty to have had John Wil-
liams present at the trial as a witness if he wished to 
contest the account. The matter, under the circum-
stances, was in the discretio4 of tbe court, and the court 
did not abuse its discretion. Augusta Cooperage Co. v. 
Plant, 163 Ark. 49, and cases cited. 

No other'grounds are relied upon for a reversal of 
the judgment, and it will therefore be affirmed.


