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MOORE V. EXELBY. 

Opinion delivered April 5, 1926. 

FRAUDS, STATUTE OF—SUFFICIENCY OF LETTERS AS MEMORANDUM.— 
A complete contract for the sale of lands, binding under the stat-
ute of frauds, may be gathered from letters between the parties 
relating to the subject-matter and so connected with each other 
that they may be fairly said to constitute one paper relating to 
the contract; but, to be sufficient, they miist be signed by the 
party sought to be charged, and set out the parties, the subject-
matter, the price, the description and terms, leaving nothing to 
rest in parol. 

2. STATUTE OF FRAUDS—PAROL EVIDENCE TO AID DESCRIPTION OF LAND. 
—Oral evidence may be resorted to for the purpose .of identifying 
the description contained in letters or other writings, but not for 
the purpose of locating the land and supplying the description 
which the parties have omitted from such writings. 

3. PLEADING—SUFFICIENCY OF COMPLAINT ON DEMURRER.—In deter-
mining the sufficiency of a complaint as against a demurrer on 
the ground that the facts are insufficient to constitute a cause 
of action, the allegations must be taken as true. 

. 4. PLEADING—ExHisrrs.—In equity, exhibits to the complaint control 
its' averments and the nature of the cause of action, and may be 
looked to for the purpose of testing the sufficiency of the allega-
tions of the complaint. 

5. EVIDENCE—JUDICIAL NOTICE OF GEOGRAPHICAL FACTS.—The court 
will take judicial notice of the location of towns. 

6. VENDOR AND PURCHASER—SUFFICIENCY OF DESCRIPTION.—A de-
scription of land offered for sale as a tract of 80 acres belonging 
to the vendor and as being all of the land owned by her near a 
certain town held sufficient to let in parol evidence identifying it. 

7. VENDOR AND PURCHASER—ORAL EMPLOYMENT OF AGENT TO SELL.—A 
contract employing an agent to find a purchaser of land is not 
within the statute of frauds. 

Appeal from White Chancery Court ; Jolva E. Mar-
tineau, Chancellor ; reversed.. 

STATEMENT BY THE COURT. 

R. P. Moore brought this suit in equity against Jen-
nie Exelby and John Exelby to enforce the specific per-. 
formance of a contract for the sale of eighty acres of land 
in White County, Ark.
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Under the allegations of the . coMplaint, Jennie 
Exelby, through her duly authorized a crent, John Exelby, 
submitted to R. P. Moore a written offer to sell eighty 
acres of land in.White County, Ark., which are specifically 
described according to , the United States Government•
surveys. 

It is alleged that the offer wa.s in the form of letters 
and that the plaintiff agreed to give the defendant $1,225 
in cash for the land and to pay all State and county taxes 
for the year 1924. That the plaintiff's offer was accepted 
by the defendants by letter on December 17, 1924, and 
that copies of the various letters on the subject are exhi-
bited with the complaint. 

It appears from the letters that John Exelby and 
Jeimie Exelby lived at Ranger, Texas, and R. P. Moore 
lived at Bald Knob, Ark. On the 21st day of September, 
1924, J,ohn Exelby wrote a letter to R. P. Moore, and the 
body of it reads as follows: "Our Friend : Jennie 
wants me to drop a few lilies to you about the 80-acre 
tract of tiinber lankthat she still owns. You 110 doUbt 
are well acquainted with it and its location. She offers 
it at $1,500. That 80 would make a good farm. Most of 
it is high enough to be dry, and, according to what the 
boys told .me some time ago, all of it will grow lespedeza 
to a finish, and that they claim has become quite a factor 
in farming operations about Beebe. I am not offering 
this information as any special inducement. Just calling 
your attention to it. Please let me hear from you at your 
earliest convenience, as we are trying to dispose of it. 

"Yours respectfully." 
On September 25, 1924, R. P. Moore wiote to John • 

Exelby the following: 
"Dear Sir and Friend: Your letter of September 

21st received, and I make yoli an offer of $1,250 for the 
land and timber near Beebe belonging to your wife. Hop-
ing to hear from you soon, I beg to remain, 

"Very respectfully yours." 
On September 30, John, Exelby replied to this let-

ter with the following:
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"Dear Sir and Friend : Jennie wants me to say that 
she thinks the 80-acre tract is worth $20 per acre. That 
is, according to the way the land is selling there. And 
that $1,500 would be a really fair price for it. I think so 
too, and, as I know every foot of it, can conscientiously 
say that I think it would make a right good farm for one 
if handled properly. I of course don't knoW what timber 
is on it, and in that respect yoli are much better qualified 
to judge of its value than I. I of course knoW that the 
timber is the main consideration With you, still the land is 
really of some value, located as it is so near town. 
Please reconsider the matter and drop us a line at your 
earliest convenience. With best wishes for yourself and 
family, I remain, "Very respectfully your friend." 

On, October 21, 1924, John Exelhy wrote to R. P. 
Moore The following: 

•"Friend Moore : Jennie's brother advised her to 
accept your offer of $1,250 foi- the 80-acre tract of timber 
and will you consider assuming flag, taxes on same. We 
first thought that we might move back there, and, in that 
case, we would use the tract ourselves; hut, as we have 
about decided to stay here, it makes a difference. Ab-
stract complete.	 Your friend." 

On December 12, 1924, R. P. Moore wrote to John 
Exelby as follows : 

"Dear Sir and Friend : Yours of .the 21st note 
what you say in regard to taking my offer on the 80 acres 
if I will pay the taxes fOr this year. I would have been . 
glad to, if I could have gotten that tract this summer, 

• but it will be next summer before can get the timber out 
now. I will say this, I will give you $1,225 and pay this 
year's taxes if you will accept $225 'cash and note for 
$1,000 at 6 per cent. interest, due on or before October 1, 
1925.

"Now, if you will, close this at once, so I will know 
how to make my arrangements. 

"Very Resp. R. P. Moore. 
"P. S. If this is 0. K., make deed and send to Bald 

Knob State Bank."
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On December 17, 1924, John Exelby replied to this 
with the following: 

"Dear Friend : I am writing to say that Jennie 
accepts your offer and will make over papers soon as 
convenient. This is to let you know what to expect. Now, 
as it is about Christmas, every one is busy, but we will 
fix it up as scion as may be. 

" Thank you for your favors and wish you a Merry 
Christmas, health and happiness.

"Very truly yours." 
On December 29, 1924, John Exelby wrote to R. P. 

Moore that he was unable to find the abstract for the 
south half of the 80-acre tract. He states that Charley 
Westbrook owned the north half of the 80 and Jennie the 
south half, and that she later acquired both tracts. He 
closes the letter as follows : 

"I am taking it for granted that you are in receipt 
of my last letter accepting your offer to purchase the 
land. Hoping that you will advise at once, so that I can 
go on with getting up the necessary papers, I remain, 

"Your friend." 
On ' Jan. 12, 192,5, R. P. Moore replied to the last 

letter with the following : 
"Dear Sir and Friend : Your letter and abstract 

received the same time. You spoke of • my receiving 
your letter. I received it, and I understand your letter 
accepting my offer which I will state again, which' was 
for me to pay you $225 cash and tax and give you note . 
for $1,000 bearing 6 per cent. interest on or before what-
ever date you may wish, we might say November first, '25. 
I am inclosing your abstract which I think would be 
better for you to have papers and abstract brought up to 
date on both. forties and send to the Bald Knob State 
Bank. I should have sent this sooner, but have been 
away. Now, if you understand the trade, write me and 
I will send you check for $225, and then I can move. my 
mill down. I speak of this so there will be no delay as to 
my going ahead as tho I had proper papers. Let me hear 
from you by return mail. "Very Respt."
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On January 15, 1925, R. T. Westbrook wrote to 
R. P. Moore stating that he would no doubt be surprised 
to hear that he had bought the 80 acres of timber from 
his sister. Mrs. Jeimie Exelby was the sister referred to. 

The defendant filed a demurrer to the . complaint. 
The chancery court sustained the deniurrer, and the plain-
tiff refused to plead further and elected to stand upon his 
complaint and the exhibits thereto. 'Whereupon it was 
decreed that the plaintiff's complaint •e dismissed for 
want of equity, and to reverse that decree the plaintiff 
has duly prosecuted this appeal. 

Johm E. Miller and Culbert L. Pearce, for appellant. 
Brundidge ce Neelly, for appellee. 
HART, J., (after stating the facts).. At the outset 

it may be said that it is well settled that a complete con-
tract for the sale of lands binding under the statute of 
frauds may be gathered from letters between the parties 
relating to the subject-matter of the contract and so con-
nected with each other that they may be fairly said to con-
stitute one paper relating to the contract. In order .to be 
sufficient, the letters relied upon must by reference to 
each other disclose every material part of a valid contract 
and must be signed by the party sought to be charged. 
In other words, the letters must set out the parties, the 
subject-matter, the price, the description, and terms, 
and leave nothing to rest in 'parol. 

Oral evidence may only be resorted to for the pur-
pose of identifying the description contained in the writ-
ings, but not for the purpose of locating the land and sup-
plying the description which the parties have omitted 
from the writings. Ashcraft v. Tucker, 136 Ark. 447 ; 
Stanford v. Sager, 141 Ark. 458, and cases cited; and 
Ryan v. United States, 136 U. S. 68. 

The plaintiff, who was the purchaser of the land, 
sought to have the contract 'specifically performed, and 
the chancery court sustained a demurrer to bis complaint. 
- In determining the sufficiency of a complaint as 

against a demurrer on the ground that the .facts are insuf-
ficient to constitute a cause of action, the allegations must
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be taken as true; Moore v. North College Averace Imp. 
Dist. No. 1, 161 Ark. 322. 

Under the practice in equity, exhibits to the complaint 
will control its averments and the nature of the cause of 
action, and may be looked to for the purpose of testing 
the sufficiency of the allegationS of the complaint. The 
reason is that the instruments exhibited become for ali 
purposes of pleading a part of the complaint, and con-
sequently on demurrer may be used in aid of the defective 
statement in the complaint itself. This rule has been 
followed and applied by this. court in various ways, ac-
cording to the allegations of the 'complaint or the proof 
made in each particular case. 

In the Ashcraft and Stanford_ cases cited above it 
Nas held that the written contract relied upon for specific 
performance furnished no data whatever which could be 
aided by extrinsic evidence to identify the land. 

In Dollar v. Knight, 145 Ark. 522, it was held that the 
written contract itself furnished the key by which the 
property might be identified with the aid of parol 
evidence. 

Again, in Kirby v. Malone, 145 Ark. 608, it was held 
that it is enough for specific perfon	-lance that the written 

contract describes the farms sold by names ; for these are 
capable of being made definite by extrinsic evidence. - 

In Richardson v. Stube .rfield, 168 Ark.' 713, there 
was nothing in the contract to point out or locate the 
land.

In the case at bar; if we take every part of the 
description in the letters, including . the acreage and loca-
tion, and give every part its due weight, 'we have-a fixed 
and definite tract of land that- must have •een contem-
plated by the parties. The letters shOw that John 
Exelby and wife, Jennie Exelby, lived at Ranger, Texas, 
and R. P. Moore at Bald Knob, Ark. The letters Indi-
cate that from the beginning both parties definitely under-
stood the tract of land which was the subject of their 
negotiations.
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In the letter of September 24, 1924, to R. P. Moore, 
John Exelby refers to it as the 80-acre tract of timber 
land that Jennie (his wife) still owned. In the 'next 
sentence he refers to the fact that no doubt Moore is well 
acquainted with it and its location. It is offered at a price 
of $1,500. He then said, " that 80 would make a good 
farm." This showed he referred to a definite 80 acres 
of land. Again in: the same letter he says that -alp grow-
ing of lespedeza.ha$ become quite a factor in the farming 
operations about Beebe. 

The court will take judicial notice that Beebe is 
located in White County, Ark., and this and other letters 
indicate that the land is situated near Beebe. The letter 
was so understood by R. P. Moore, who answered it on 
the 25th day of September, 1924. He made a counter 
offer of $1,250 for the land and timber near Beebe-
belonging to your wife." 

On the 30th day of September, 1924, Exelby wrote 
another letter to Moore, holding out for $1,500 and stating 
that, while he knew that the timber was the main con-
sideration with Moore, the land was really .of some 
value because of its near location to the land of Moore. 

• On the , 21st day of October, 1924, Exelby again wrote 
Moore :that his wife's brother had advised her to accept 
his offer of $1,250 for the 80-acre tract of . timber land, and 
asked if he would- consider . assuming the taxes on it. 

On the 12th day of December, 1924, Moore wrote 
Exelby tlAat he had noted what he had said in his last 
letter with reference to his offer for the 80 acres if he 
would pay the taxes.. Moore then offered to give him 
$1,225 and pay the taxes for the current year. The terms 
were $225 in cash and a note for $1,000 due on or before 
October 1, 1925. On December 17, 1924, Exelby wrote 
to Moore that his wife accepted his offer.	- 

These letters contained a definite contract to sell 
the land, and we think the chancery court should have 
held it enforceable. It is manifest that it is sufficiently 
definite with reference to the price and terms of payment.
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• It is manifest from the letters that Moore knew 
exactly what 80 acres of land he was buying and Jennie 
Exelby knew what she was selling through her husband, 
John Exelby. The land was described so that the court 
could, with the aid of extrinsic evidence, apply the•deserip-
tion to the exact property intended to be sold. Looking 
at the letters, it must be assumed that both parties were 
dealing 'as to a particular 80-acre tract of land near Beebe 
owned by Jennie EXelby. The letters which constitute 
the contract identify and furnish the means of finding the 
land. The letters refer to a particular 80-acre tract of 
timber land still owned by Jennie Exelby near Beebe. 
It is inferable from the letters that this, was the only tract 
of land in that vicinity which she still owned. Hence an 
ambiguity could not exist unless she could show that she 
had more than one tract of land in the vicinity of Beebe. 

It is not like a case where 80 acres of land are 
described. In such case it would be necessary , for the 
plaintiff to show that the defendant had only one tract 
of land, and this would be supplying and adding to a 
description insufficient on its face. Where a party agrees 
to sell a particular .80 acres of land which is described as 
all the land owned by him situated near a certain town, 
extrinsic evidence may be used for the purpose of identi-
fying the land and applying the description to the partic-
ular eighty. 

The defendants having described the land aS an 80 
acre tract of timber land that Jennie Exelby still owned 
and as being near Beebe, we think the description is ds 
sufficiently definite as if it had been described as the farm 
on which she then lived, which has been held to be good. 

As above stated, it is clear from the letters them-
selves that a particular 80 acres of land which is 
described in the complaint according to the United States 
Government surveys, -was the subject of the negotiations 
between the parties, and that the letters themselves fur-
nish the means of finding the land. Carson v. Ray (N. C.), 
78 Am. Dec. 267 ; Waring v. Ayers, 40 N. Y. 357 ; Lente
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v. Clark (Fla.), 1 So. 149 ; Hollis v. Burgess (Kan.), 15 
Pac. 536 ; Lick v. O'Donnell, 3 .Cal. 59, 58 Am. Dec. 383. 

In addition to the cases above cited, this principle 
has been applied by the court in Martin v. Urquhart, 72 
Ark. 496, and Oliver v. Howie, ante p. 758. 

It is also insisted that the letter of R. P. Moore of 
the date of January 12, 1925, copied in our statement 
of facts, shows that the minds of the parties had never 
met, and that in thatletter he was making a„different offer 
which was never accepted (by the defendants. 

We do not agree to this contention. That letter 
shows on its face that it was merely a recapitulation of 
the terms of a contract which had already been com-
pleted by a definite offer and acceptance. It is true that 
the date of the deferred payment is made on November 
1, 1925, instead of October 1, 1925, as in', the original 
contract, but this was due, no doubt, to the fact that Moore 
bad not kept*a copy of the original letters or that he did 
not have them before him when he wrote the letter restat-
ing the terms of the contract? Besides, if the contract had 
become a valid and binding one bY a definite offer and 
acceptance by both contracting parties, it could not be 
abrogated by one of the parties mistaking its terms or 
proposing new ones. 

In passing it may also be stated that the complaint 
alleges that John Exelby was the agent of his wife to 
make a sale of the land in question for her, and the demur-
rer admits this allegation to be . true. It was not neces-
sary that authority to sell and make a binding contract for 
the sale of land to he in writing ; for a contract employ-
ing an agent to find a purchaser is not within the Statute 
of Frauds. McCurry v. Hawkins, 83 Ark. 202 ; Forrester 
Duncan Land Co. v. Evatt, 90 Ark. 301 ; and Davis v. 
Spann, 92 Ark. 213. 

The decree sustaining the demurrer is reversed, and 
the cause will he remanded ' with leave to the defendants 
to answer if so advised, and for further proceedings in 
accordance with the principles of equity, and not incon-
sistent with this opinion.


