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McCurry v. GRIFFIN.
-Opinion delivered February 8, 1926. .

1. EVIDENCE—HEARSAY—PREJUDICE.—Where there was a conflict in
the evidence as to whether a partnership existed between the plain-
tiffs and defendant, testimony that defendant’s agent came to
one of the plaintiffs and informed him that defendant had sent
him to ascertain whether such plaintiff would buy an interest in
a certain business, such testimony was inadmissible as being hear-
say, and was prejudicial as tending to establish the disputed part-
nership. .

2. PARTNERSHIP—EVIDENCE.—It was not error to permit one of the
plaintiffs, in a suit involving the question whether defendant and
plaintiffs were partners, to testify that he was induced to join
defendant in a partnership by defendant’s promise to go in with
him and pay $4,000 into the partnership.
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Appeal from Sebastian Circuit Court, Greenwood
District; John E. Tatum, Judge ; reversed.

George W. Johnson, for appellant.
Holland, Holland & Holland, for appellee.

Humprreys, J. Appellees, John Griffin and Wal-
ter Warner, brought suit against appellant in the
circuit court of Sebastian County, Greenwood Dis-

. trict, to recover one-third of the rents paid by them
on a building in Fort-Smith occupied for a short time by
the firm of ‘“The Griffin-Warner Flour & Grain Com-
pany,’’ a partnership alleged to have been composed of
appellees and appellant. The total rent paid by appel-
lees under the rental contract, to which appellant did not
contribute, amounted to $561.25. ‘ '

Appellant filed an answer, denying that he was a
partner in said firm and responsible for any part of the
rent paid by appellees for the use of said building.

The cause was submitted to a jury upon the plead-
ings, testimony, and instructions given by the court,
which resulted in a verdict and judgment against appel-
lant, from which is this appeal.

As will be observed from the pleadings, the case
turned upon the issue of whether appellant was a member
of the partnership which did business under the firm
name of ‘‘The GriffiniWarner Flour & Grain Company.”’
The undisputed evidence shows that this firm, whoever
constituted its membership, bought out the grain and
flour business theretofore owned and operated by Watts
& McCurry. Testimony was adduced by appellees to
the effect that appellant was'a member of ¢‘The Griffin-

~ Warner Flour & Grain Company,’”’ and by appellant that
he was not. In the course of the trial the court per-
mitted John Griffin, one of the appellees, to testify, over
the objection and exception of appellant, that C. E. Speer
came to his place of business at Hackett City, and
informed him that appellant had sent him to ascertain
whether he, Griffin, would buy an interest in the busi-

ness of Watts & McCurry. C. E. Speer was a travel-
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ing salesman at the time for Watts & McCurry. Griffin
also testified that, growing out of his conversation with
Speer, he took the matter up with appellant, and that he
and appellees entered into a copartnership and pur-
chased said stock and business from Watts & McCurry.
The court admitted the conversation between Griffin and
Speer for the purpose of showing whether Speer was
acting as agent for appellant. The effect of the admis-
sion of this evidence under the ruling of the court was
to let in a hearsay statement of Speer tending to estab-
lish a partnership between appellees and appellant. The
- statement was inadmissible because hearsay, and was
prejudicial because it tended to establish appellee’s claim
of partnership.

Appellant also contends that the trial court erred in
permitting John Griffin to testify that he was induced to
join appellant in purchasing the stock and business of
Watts & MeceCurry by the promise of appellant to go
in with him and pay $4,000 into the new business adven-
ture. This inducement, if true, was a circumstance tend-
ing to show that appellant became a member of the firm
of ““The Griffin-Warner Flour & Grain Company,’”’ which
was the real issue in the case. For that reason it was
admissible. :

Appellant also contends that instruction No. 5 given
at the request of appellees is in conflict with instructions
Nos. 1, 2, and ““B”’, which the court gave at his request.
We deem it unnecessary to consider this alleged error, as
the alleged conflict may not appear in a new trial of the
cause.

On account of the error indicated the judgment is
reversed, and the cause is remanded for a new trial.



