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Forr Smrra LicaTr & TracTiON Company v. COOPER.
Opinion delivered January 25, 1926.

MASTER AND SERVANT—NEGLIGENCE—SUFFICIENCY OF BVIDENCE.—
" Where an injury might have been caused in either of two ways,
for one of which the master would be liable, but not for the gthér,
and the testimony does not preponderate that the injury was
caused in the way. for which the master would be liable, there
can be no recovery, because liability in such case cannot be predi-
cated upon speculation or conjecture. . . °

Appeal from Crawford Circunit Court; James Coch-
ran, Judge; reversed.
Hill & Fitzhugh, for appellant. .
Dave Partain and G. L. Grant, for appellee.
Smitr, J. On August 25, 1922, C. L. Cooper and
H. K. Deason and Lee Ringer, all employees of the Fort
Smith Light & Traction Company, hereinafter referred
to as the company, were directed by the superintendent

.

of the company to put in eight switches on a certain pole.

in the city of Fort Smith. Cooper was a line foreman
and was in charge of the other two men, but at the time
of his injury herein sued for was performing a duty
usually performed by linemen.
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The pole was about forty or forty-five feet high, and
had six cross-arms fastened to it, and was about fifty
to seventy-five feet from the company’s powerhouse
where the electricity was generated. There were iron
braces connecting the arms at their ends, and braces
ran from the ends of the lowest of these arms to the pole,
one brace being placed over the other at the point where
both were fastened to the pole. There was an insula-
tor on each of these arms where the wire was stretched
across it, the purpose of the insulator being to hold the
wires in place and to keep them off the arms. s The in-
sulators were all in good order, and all the wires were
properly in place. The top arm carried what was called
the 13,000-volt wires. The second and third arms from
the top of the pole carried what was called 2,300-volt
wires, and it was on the third arm from the top that the
switches were to be placed. It was five feet from the
pole to the end of the arms.

The insulators on one pole were 24 inches higher than
those on the poles below, and, as there were six of these
arms, the insulators on the top arm were 10 feet higher
than those on the lowest arm, and this is true of the wires
as well as the insulators, as the wires were fastened to
the insulators. The wires on one side of the pole were
positive while those on the other side were negative.

Cooper first climbed the pole, and was followed by
Deason; and, when they reached the place where the
switches were to be installed, they were standing on op-
posite side of the pole and on the second arm from the
bottom. Cooper received a severe shock, which caused
him to fall to the ground, and when he fell his chest was
caved.in, and after suffering great agony for nearly an

" hour, during a portion of which time, at least, he was

conscious, he died. The physician who attended deceased -
described his injuries as follows: ‘‘He was burned on
the outside of his right arm. between the elbow and
shoulder: He was suffering from an injury to the chest,
the ribs and perhaps the breast bone had been broken,
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and either one or the other had perforated the lung. It
took about thirty minutes for him to suffocate himself.
The chest and neck were ballooned out with air. He suf-
focated himself, taking about thirty minutes to do it in.”’

This suit was brought by Cooper’s widow as adminis-
tratrix to recover damages, and from a judgment for
$30,000 in her favor is this appeal.

The case was tried on the second amended complamt
filed in the case, which alleged negligence in four particu-
lars in paragraphs numbered A, B, C and D Paragraph
A was stricken from the complamt

Counts B, C and D alleged negligence as follows:

““(B). That there was an insulated ground wire upon
the pole extending from near the top of the pole down
to and into the ground; that the covering or insulation
on the wire was worn lat the point where it crossed the
braces on the pole below the cross-arms; that the ground
wire which ran up the pole had been installed to conduct
any electrical discharge into the ground, but its use for
that purpose had been discontinued, yet, on account of
the damaged condition of the insulation, the electricity
connected up with the iron bars or braces and, coming
in contact with the ground wire, formed a circuit, which
resulted in Cooper being shocked when he touched one of
the braces in the discharge of his employment.

““(C). That the wires upon said pole and cross-arms
had become worn and the insulation had decayed and
damaged so that-the eleetricity could and did escape from
the wires, and, so escaping, came in contact Wlth Cooper
and caused his injury and death.

“¢“(D). That the company negligently failed to exer-

cise ordinary care to furnish Cooper a reasonably safe

place in which to work by failing to keep its wires covered
“and insulated so that the current of electricity carried
on the wires could not come in contact with the employees
who were required to work among them, and in negli-
gently failing to have its wires so covered and protected
that they would not come in -contact with each other
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and with the metal bars holding and connecting the eross-
arms on the poles.’’ ’

It is not claimed that deceased came in contact with
the 13,000-volt wires, but it is claimed that electricity
may have escaped from them and have gotten on to the
metal braces which, connecting with the ground wire,
formed a circuit, and that deceased was shocked by com-
ing in contact with one of the braces. This theory of the -
case may be disposed of by saying that the undisputed tes-
timony shows that the 13,000-volt wires were held securely
in place by the insulators to which they were attached
and that the insulators were in good condition, and were
six inches from the braces, and all the testimony shows
that the current would not arc or leap over this dis-
tance.

As we understand the theory of the plaintiff’s case,
it is esSential that the testimony be found to be legally
sufficient to support a finding, not only that the braces

~ had become charged with the current, but also that the

braces were in contact with the ground wire fastened on
to the pole and extending into the ground, thus forming
a circuit. As tending to show that the ground wire had
been charged with electricity, testimony was offered that,
at a point on this wire and near the place where the
braces were fastened to the pole, the wire presented the
appearance of having been burned. This was explained
by testimony showing that it could have been caused by

‘earrying to the ground a flash of lightning, the wire hav-
.\ing been placed on the pole for that purpose.

The téstimony on behalf of the plaintiff locates this-
ground wire within an inch of the brace fastened to the

-pole. The testimony on behalf of the company was that

the distance was an inch and a half. We accept as true the
testimony most favorable to the plaintiff and assume the
distance to be only an inch. But the testimony of the
expert electrician who testified on behalf of .the company
was to the effect that electricity will are, that is, pass
from one wire to another, one inch for each 10,000 volts,
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and that 2,300 volts could not establish an arc at that
distance. This statement was not challenged by the
-electricians who were present and testified on behalf of
the plaintiff. We are cited to a statement contained in
Foster’s Electrical Engineer’s Pocket Book, which is said
to be a standard authority with electrical engineers, in
which it is stated that a voltage of 20,000 is required to
arc a current a distance of an inch. But the undisputed
testimony shows that, of the 13,000-volt wires, the near-
est wire which carrled that current at’ any time was six
inches from the braces and was securely in place on the
insulators to. which they were attached.

There was a current on the 2,300-volt wires which
were attached to the second and third arms from the
top, but these wires were also securely in place on the
insulators to which they were fastened, and no one of
these wires was nearer than six inches to the iron, braces.

~The wires on the second and ‘third arms from the
bottom were dead wires at the time deceased was burned.
The current was on the wires strung on the first arm from
the bottom, but these wires carried only 500 voltage, and
the nearest of these to the braces was six inches.

It appears to us therefore that, unless the jury was
warranted in finding from the testimony that the braces
fastened to the pole came in contact with the ground wire,
also fastened to the pole and placed there only to throw
off flashes of lightning, an essential link in the plalntlff 8

case is missing, for only in this way could the jury find

that deceased would have come into contact with the elee-

trical current at a place where he had the right to expect.

it to be absent.

The testimony shows that the insulation on the wires
was worn, one witness saying that it was only 65 per cent.
of good condition, but this testimony, of itself, could not
support a recovery, because the undisputed testimony
shows that no insulation in use protects from a voltage
greater than 550, and the arm on which the switches
were to be place carried a voltage of 2,300, and it was
not alleged the deceased was unaware of that fact.
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~The company insists that there could be no recovery
for deceased’s death because the shock which caused him
to release his hold and fall to the ground would not have
seriously injured him had he used a safety belt provided.
him and which would have prevented the fall, and, further,
that he would not have been shocked had he used a rub-
ber covering for the wires called plgs or one called a
blanket, which would have afforded a protection which
the ordlnary insulation on the wires was not intended
to give. But, inasmuch as we have reached the conclu-
sion that no neghgence on the part of the company is
shown, we do not consider these defenses.

The superintendent of the company, Who was shown

-to have a thorough knowledge of the working of the

system and of the relation of the wires, was asked how,
from his knowledge of the situation, deceased, standing
on the second cross-arm, could have received a shock. He
answered that it was hard to determine, but that he might
have gotten between the wires, and he also stated that, if
deceased came in contact with the two. wires, he would
have been shocked, and that no insulation on the wires
could thave prevented the shock, for the wires carried
a Voltage of 2,300.

It is not contended that plaintiff would have the
right to recover if deceased received the shock which
caused him to fall by coming in contact with two of the
wires at the same time. The insistence is that he re-
ceived the shock from the braces from which he had no
reason to expect a peril of that kind. As we have said,
we do not think the testimony sustains this contention.
Another and much more probable theory is that deceased
was shocked by coming in.contact with two of the wires
at the ‘'same time, thus making a short circuit out -of
his body, and if th1s is true—and the testlmony certainly
did not exclude that theory—the company is not liable.

It is a well-settled prlnc1ple that, where an injury
might have been caused in either of two ways, for one
of which the master would be liable, but not for the other,
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and the testimony does not preponderate that the injury
was -caused in the way for which the master would be
liable, there can be no recovery, because liability in such
cases cannot be predicated upon speculation or conjec-
ture. ‘The jury must be able to find from the preponder-
ance of the evidence that the injury was occasioned by
some act of negligence on the part of the master, and
this showing is not made when it is as probable under
the evidence that the injury occurred in one way as it is
that it occurred the other. On this question the case of
Denton v. Mammoth Spring Electric Light & Power Co.,
105 Ark. 161, is directly in point.

We think the testimony does not sustain the allega-
tions of negligence on which a recovery is asked, and that

it is a mere matter of conjecture how he was shocked,

and the company can not be held liable unless the af-
firmative showing is made that the injury was occasioned
by some act of negligence on the company’s part. As
was said in the case cited, ‘‘the cause of the accident
-is purely a matter of congeoture, and ‘a servant cannot
recover where it is merely a matter of con;ecture, surmise,
speculation or supposition, whether the 1n3urv was or
was not due to the negligence of the master.” 2 Labatt
on Master & Servant, 167.

Here the testimony is undlsputed that deceased was

an experienced lineman, was, in fact, a foreman, and had’

been in this service for a number of years, and there is
no contention that he was not fully aware of the danger
of coming into contact with two of the wires at the same
time.

It follows, from what we have said, that a case of .

liability was not made, and, as the case appears to have
been fully developed, the judgment of the court below
will be reversed, and the cause will be dismissed.



