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MURRELL V. RAWLINGS. 

Opinion delivered January 25, 1926. 
APPEAL AND ERROR-PREMATURE DECREE-RESTITUTION.-A decree by 

default in a mortgage foreclosure suit entered into before expira-
tion of 20 days after service of summons on the defendant, as 
required by Crawford & Moses' Dig., § 1290, is erroneous, and a 
sale thereunder to the mortgagee will be set aside on appeal, and 
an order for restitution will be entered. 

Appeal from Arkansas Chancery Court, Northern 
District; John M. Elliott, Chancellor ; reversed. 

John W. Moncrief, for appellant. 
M. F. Elms, for appellee. 
HUMPHREYS, J. This suit was brought by appellee 

against appellants in the chancery court of Arkansas 
County, Northern District, for the purpose of obtaining 
a decree upon a komissory note executed to him by ap-
pellants, and to foreclose a mortgage on real estate
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described therein executed to secure said note. The suit 
was filed on the 23rd day of May, 1924, and the summons 
issued thereon was served upon appellants on the 30th 
day of May, 1924. The court convened in adjourned ses-
sion on the 18th day of June, 1924, upon which day a de-
cree a!nd order of sale was rendered in the case. Sub-
sequently, the real estate, worth between $2,000 and $3,- 
000, was sold pursuant to the order of court to pay the 
notes, interest, and costs. Appellee purchased the real 
estate at the sale, paying $526.45 for it. On October 6, 
1924, a day of the regular fall term of said court, the 
commissioner appointed to make the sale presented his 
report of the sale of the lands, and same was confirmed, 
and a deed ordered by the court to be executed. During 
the afternoon of that day appellants filed a motion to 
vacate the original decree and order of sale, and to set 
aside the sale and confirmation thereof, for the purpose 
of redeeming the land, which motion was overruled by 
the court. Appellants prayed and were granted an ap-
peal from the order denying the motion to vacate said 
decree and orders made pursuant thereto, and-refusing 
to allow them to redeem said real estate. . Within six 
months after the rendition of the original decree and 
order of sale, appellants prayed and were granted an 
appeal therefrom by the clerk of this court. 

It will be observed that the -court entered a decree 
and order of sale by default in the case before twenty 
days had elapsed after service upon appellants. ThiS 
was error. Henry Quallmalz Lbr. & Mfg. Co. v. Roche, 
145 Ark. 38; American Ins. Co. v. Perry, 167 Ark. 198; 
Harnwell v. Miller, 164 Ark. 15. 

Section 1285 of Crawford & Moses' Digest is as fol-
lows : "Judgment by default shall be rendered by the 
court on any day of any regular or adjourned session in 
any case where the defense has not been filed within the 
time allowed by §§ 1208 and 1209 ; provided, that the court 
may for good cause allow further time for filing a 
defense."
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Section 1290 of Crawford & Moses' Digest is as fol-
lows : "The plaintiff shall he entitled to a trial in all 
actions by equitable proceedings on the first day that 
the court meets in regular or adjourned session after 
twenty days after service of summons on all defendants, 
as provided by § 1265 as herein amended, where no issue 
of fact is made by the pleadings, or where the plaintiff 
consents that the statements of the answer may be taken 
as true." 

Under the provisions of these sections the judgment 
was prematurely entered, and this action of the court con-
stituted reversible error, which may be corrected on 
appeal. 

Appellee purchased the property at the sale under a 
premature judgment of his own, and for this reason ap-
pellants are entitled to a restitution of the property. The 
reversal of the original decree and order of sale there-
fore has the effect of setting aside the sale and all pro-
ceedings had and done thereunder.. 

On account of the error indicated, the decree and all 
the proceedings had and done thereunder are reversed, 
and the cause is remanded, with directions to the court to 
permit appellants to redeem the property by the pay-
ment of the debt, interest to date, and the costs which 
accrued up to the rendition of the original decree herein.


