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‘Haves v. GamMon,
Opinion delivered June.8, 1925.

1. PRINCIPAL AND AGENT--EVIDENCE OF- AGENCY.—Evidence held to
sustain finding of agency. ,

2. SALES—MISREPRESENTATION AS DEFENSE—A stipulation against
warranties in a contract of sale does not estop the purchaser
or the indorser of their notes, given in consideration of the sale,
from setting up the defense to their validity that the contract
was procured by fraudulent representations.

3. APPEAL AND ERROR—ADMISSION OF EVIDENCE HARMLESS WHEN.,—
The admission of incompetent evidence was harmless where it
tended only to prove a fact admitted by appellant.

Appeal from C“mttenden Circuit Court; G. E. K eck
Judge affirmed.



ARK.] HAYES ¥. UAMMON. 1117

R. V. Wheeler, for appellant; Chas. M. Bryan, Pre-
witt Semanes and. Arth/ur .G. Brode, of counsel.

Caraway & Isom and Berry, Berry & Berry, for
appellee.

Smira, J. - Appellant, T. H. Hayes, sued appellee
John: Gammon and Berry and S. M. Gammon, the sons of
John .Gammon, who composed the co-partnership. of S.
M. Gammon & Brothers, upon a series of notes aggregat-
ing $1,500, representing the balance alleged to be due
upon the sale.of a second-hand passenger bus. The sons
of John Gammon who composed the firm.of Gammon
Brothers, were both minors, and a verdict was.directed in
their favor on' this -account, from which action.of the
court.no appeal was taken. : o

“The notes given by: Gaimmon Brothers were indorsed
by their father -and judgment was prayed against him as
indorser. In addltlon the defendant John Gammon was
sued on an open aocount for $50, and, as no denial of this
indebtedness wias made, j'udg'm-en.t-was rendered therefor;
but,iupon a trial before a jury on the issue of liability on
the notes, there was-a verdict and judgment in favor of°
John Gammon, from which is this appeal.-

Appellant -was -the owner of a second-hand- White
truck, which had been converted-into a passenger bus,
and was bought by Gammon Brothers to be used for tflat'
purpose. -The testimony shows that Hayes requested one
Rudd to negotiate a sale of the bus to the Gammon boys,
and the most important ‘question of fact in the caseis
whether Rudd was the agent of Hayes in selling the bus
to the Gaimmon Brothers. These boys testified that Rudd
approached them about buying the bus, and represented
to them that it was only two years old, and appellee John
Gammon testified. that when he indorsed the purchase
money notes he inquired the age of the bus and was told
by Rudd that it was two years 61d.

.Hayes denied that Rudd was his agent, and testlﬁed
that Rudd had no aunthority to make any representatlonq
concerning the bus, and that he was not advised, until
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after appellee had refused to pay the notes, that any rep-
resentations in that respect had been made. Hayes did
admit, however, that he had requested Rudd to speak to
the Gammon boys about the bus.

Rudd testified that he did not represent either party
to the trade, and that he had not been paid anything by
either, and did not expect to be compensated for what he
had done, but on his cross-examination he admitted that
he was acting as agent for Hayes, and he admitted having
stated both to the Gammon Brothers and to their father
that the truck was only two years old. If it be said that
the admission of Rudd that he was the agent of Hayes
was a mere conclusion of the witness, it may be said that
this question was submitted to the jury under instruec-
tions which are not complained of, and that the testimony
warranted the statement by Rudd.that he was the agent
of Hayes and supported the finding by the jury that such
was the fact. :

It-is undisputed that Hayes requested Rudd to speak
to the Gammon boys about buying the bus, and it is like-
swise undisputed that Rudd negotiated the sale, that he
got in touch with the boys and brought them to Hayes’
place of business, where the bus was shown them. A
written contract of sale was prepared, and its execution
by Gammon Brothers was procured by Rudd, and later
the endorsement of appellee John Gammon was secured
by Rudd, who received both the contract and the in-
dorsed notes and delivered them to Hayes.

+ Gammon and his sons testified that they traded with
Rudd as the agent of Hayes, and that they relied upon
the Tepresentation of Rudd as to the age of the bus, and
the boys testified that they were induced by this repre-
sentation to buy the bus, and appellee John Gammon tes-
tified that this representation induced him to endorse
the notes.

" It is insisted that this testimony was erroneous, as
it permitted the jury to find that an agency existed from
the proof of the acts and declarations of the alleged agent.
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We think, however, that this testimony was competent,
and that, taken in connection with Rudd’s own testimony
- and other testimony showing both Rudd’s apparen't and
actual authorlty, the jury was warranted in finding that
Rudd was, in fact, the agent of Hayes in negotlatmg the
sale.

The contract of sale was signed by the Gammon
Brothérs and contained the recital that ‘‘the property:is
transferred in its present condition, and no warranties,
guaranties or covenants as to its condition are made, and
the said party of the second part accepts it as it is.”’

It is insisted that in view of this recital appelleeis
estopped from questioning the validity of the considera-
tion for the notes which he signed as indorser. This is
not, however, a suit for a breach of warranty ‘On the
contrary, appellee is defending upon the ground that the
execution of the contract was induced by a false and
fraudulent representation in regard to the age of the
car. Of course, an old car might have beén in good con-
dition, or a new car might have been in bad condition, but
appellee is not defending on the ground that there‘was
any breach of warrahty in regard to the condition of the
bus. His defense is that he was induced to buy an old
truck which he would not have bought but for the false
and fraudulent statement concermng 1ts age Whlch
induced its purchase. _

In the case of Mitchell Mfg. Co. v. Kempner, 84 Ark.'
349, the purchaser of a patented machine sought to have
stricken from the written contract of sale a recital that it
was not warranted in certain respects; it ‘being insisted
by the purchaser that a warranty had been made. The.
relief prayed was denied on the ground that the pur-
chaser had signed a contract and did not contend that
the execution of the contract itsélf was procured by the
use of any false or fraudulent representation.” But it was.
there said: ‘‘It is said that ‘when the vendor positively
misrepresents a material fact which is peculiarly within
his own knowledge and of which the purchaser is igno-
rant, the fact that he refuses to give a warranty is'not
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inconsistent “’lt}h his 11ab111ty for fraud.” 20 Cyc. p. 60,
and cases cited.  While this is doubtléss’ a correct state-
ment of the law on the subJeot, yet it is equally true that
Where there is in the written contract an express, stlpula-'
tion aga.mst warranty the proof of such misrepresenta-
tion must be clear and satisfactory, for the practical
effect of giving relief on account of the mlsrepresentatlon
is to d1sregard the terms of the eontraot The proof in
this case is not sufficient to Justlfy us in Crrantln,g the
rehef
"Here it is not, contended that there was any breaeh of,
a warranty, but that, the executmn of the contraet itself
was procured throutrh A, false and fraudulent representa—
tion concerning a mater1a1 fact—that of the age of the
car—upon which the purchasers relied and had the rwht'
to rely. Appellee John Gammon testified. that he asked;
Rudd the age of the bus and was told it was two years
old, and that he beheved this reptresentatlon and relied
upon it and- Would not have, indorsed the notes had he
known, .the statement was not:true. '
Tt was not error, therefore, to- submit to the Jury the
question Whether the execution of the contract had been
procured through fraud Joe Lyons Machmery C’o V.
Wiegel, ante p. 972, , .
The contract of sale required the purchaselr to 1nsure
the bus for the benefit of appellant, and an apphcatlon for
insurance was made to a local fire insurance, agent “who
1ssued the policy as requested but When his report to the
insurance company.was made showmg the number. of the
engine of the bus, the company directed that. the pohcy be
canceled .on account of the age of the bus., The admls-
sion of this. testlmony is ass1gned as error. .
. Error is also aSS1gned in admlttmg the: testlmony of
C. A. Farris. =This wifness testified that there was pre-
pared and in use for automnnﬂe dealers a “Red Book,”’
known as the. National Used Car Report, . which was
intended to advise dealers the age of any partlcular car
which they take in exchancre or otherwise acquire. = This
book did not show the, age of any car back.of 1917, but
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from that date down gave the serial numbers of all cars
for each year, and by reference to this book one could
tell immediately the year in which any car of standard
make was made. Farris testified that the number of the
bus in’question indicated that it had been made prior to
1917.° ' A

If this testimony, and that of the insurance agent, is
incompetent as: hearsay, as contended by appellant—a
point we do not decide—the admission of the testimony
was harmless, as appellant admitted that the bus was an
old one, and he testified that he would not have sold it at
the price he did but for that fact, and by - his admission
the car was at least as old as a 1917 model ‘of the White
trucks, and the testimony objected to only tended to
prove a fact which wis admitted by dppellant. "Another
witness, whose testimony was undisputed, testified that
he knew the truck which had been converted into a bus in
1914, and, as - we understand the testimony- of this witness,
it was an old truck then. o - _

The testimony on the part of appellee is that a return
of the bus was tendered, that, it required constant Tepair,
and was practically worthless, and we think; upon: the
whole case, the jury was warranted in finding that the
execution of thé contract of sale was procured by a false
and fraudulent representation of a material fact, and that
the consideration for the notes sued on had failed. -
« Upon- a consideration of the whole case we find no
error, and the judgment of the court below is affirmed.

J



