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Lipscoms v. AULENBACEER.
Opinion delivered June 1, 1925,

1. DOWER—IN PARTNERSHIP PROPERTY—INTEREST ON ADVANCEMENT.—
In a proceeding in chancery to have dower assigned to the widow
of a deceased partner held that the widow was entitled to
recover a sum advanced by her and invested in a homestead which
became part of the partnership assets, but, since the widow
shared the occupancy of the homestead during her husband’s
lifetime, she is entitled to interest on her advancement only from
the time she removed from the homestead. :
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2.

DOWER—PARTNERSHIP PROPERTY.—In a proceeding to assign dower
to the widow of a deceased partner, where land was purchased

" with partnership funds for the partnership, but deed was first

made to the deceased partner individually, but, before delivery

_the name of the other partner was inserted in the granting but

not the habendum clause as one of the grantees, the land was
properly held to.be partnenshlp land, and reformation was unnec-
essary. to the purpose -of assigning dower.

- DOWER—IMPROVEMENTS ON'PARTNERSHIP LAND.—In. a proceeding
. to assign dower to a widow of a deceased partner, where the

latter had purchased land in his own name, but thereafter the
other partner paid half of the purchase price, and the land was
improved with partnership funds, the land.as thus improved will
be .treated as partnership land, and dower assigned therein.

. DOWER—PARTNERSHIP LAND—TRUST.—In a proceeding to assign

.dower to the widow of a deceased partner, where money which was
being accumulated by the deceased partner for his grandson was
used to build a house on a lot belonging to the partnership, held
that the partnership did not hold the lot in trust for the grand-

"son, and the widow was entitled to dower in her husband’s inter-

est therein, but. provision. must be made: for _payment from the
partnership assets of such grandson s money.

DOWER—ADVANCEMENT TO BUY HOMESTEAD—LIEN. —Ina proceedmg'
to assxgn dower to a widow of a deceased partner, where the

. widow was entitled to a sum advanced by her to the partnership

and used in the purchase of a joint homestead which became part
of the partnership property, held that the sum so advanced was
properly declared a lien on the homestead, with directions that, if
it be not discharged, the homestead be sold, rather than have the
widow’s rights postponed by an allowance from 'a monthly rental
of the homestead. -

DOWER—PARTNERSHIP PROPERTY-—SET-OFF.—In a proceedmg to

assign dower to a widow of a deceased partner, where the widow
prayed and was allowed a money Judgment against the surviving
partner it was proper to credit agamst such liability mdebtedness
whlch the widow admxttedly owed to such partner e s
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comb, is his daughter and only heir, and her co-appellant,
J. C. Lipscomb, is her hushand. At the time of Aulen-
bacher’s death, and for a number of years prior thereto,
he and Lipscomb had been partners in the mercantile,
cattle and land business in Clark County, and at the time
of Aulenbacher’s death the partnership owned a number
of tracts of land and some lots in the town of Gurdon.
The partnership prospered and was solvent at the time
of Aulenbacher’s death, and there was an attempt to
wind up the partnership affairs and to effect a division
of Aulenbacher’s estate between his widow and daughter.
There was a satisfactory settlement and division of the
personal estate, but there was a disagreement as to their
respective rights in certain lands, which led to the insti-
tution. of thls suit. 4

The suit was brought by Mrs. Aulenbacher against
her daughter as the heir of her husband and -against
Lipscomb as his surviving partner, to have dower
assigned her in her husband’s estate, and to recover a
sum of money belonging to her which the partnership
had used, and to have dower assigned in certain rents
on the partnershlp property which Llpscomb had col-
lected after Aulenbacher’s death.

The first item in dispute is referred to by the partle~
as the $2,000 claim. Mrs. Aulenbacher owned a home, in
which she and her husband had lived for a number of
years, but she desired a better one.  Finally, the old
home was sold for $2,000, and with the proceeds of this
sale, together with the sum of $3,500 in cash which was
advanced by the firm of Aulenbacher & Lipscomb, a new
home was bought. The title to this land was taken in
the partnership name, and after its purchase both fami-
lies moved into the new home, and both families resided
there until Aulenbacher’s death. After that event a dis-
agreement arose between Lipscomb and Mrs. Aulen-
bacher, which increased in acrimony until Mrs. Aulen-
bacher left Lipscomb and his family in possession of the
home, and she has since lived apart from them.
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The court below found that Mrs. Aulenbacher had
advanced the  copartnership $2,000, which should be
repaid her, and allowed her interest on that sum from
the date she left the house. Appellant insists that the
$2,000 was a voluntary contribution by Mrs. Aulenbacher
to induce the partnership to buy the home, and that Mrs.
Aulenbacher should not be allowed to recover this money.
Appellee has cross-appealed from the decree of the court
helow on this item, and now insists that she should not
only be allowed 1nte1 est on this money, but that the inter-
est should be calculated from the date the money was

advanced, and not from the date of her abandonment of
the homestead

Upon a consideration of all the testimony concerning
this item, we have concluded that the decree should be
affirmed both on the appeal and the cross-appeal. The
testimony is undisputed that Mrs. Aulenbacher advanced
the sum of $2,000 to the partnership, and it now has the
homestead as a part of the partnership assets, and we do
not think this was a donation or a contribution by the
wife either to her husband or to the partnership to
acquire this partnership property. On the other hand,
we. think that equity will be administered by allowing
Mrs. Aulenbacher the $2,000 and interest thereon, as
was <done by the court below from the date she surren-
dered the home to her son-in-law as her husband’s sur-
viving partner, instead of allowing interest from the date
the advance wasmade. She had shared in the occupation
of this home during her husband’s lifetime, and after his
death until she abandoned it on account of friction which
had arisen between herself and her son-in-law, and the
decree as to this item allowing interest only from the date
of her departure is affirmed.

The next item in controversy is referred to as the
120-acre tract. The testimony shows that this land was
bought with partnership funds for the benefit of the
partnership, but the deed as prepared was made to
Aulenbacher individually. . This deed was. typewirtten.
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This omission was _discovered before the delivery of the
deed, .and upon the discovery of this omission an
attempt was made to correct this error by writing into
the deed with a pen the name of Llpscomb as one of the
grantees, but his name was not inserted in the habendum
clause

The. court found thls was partnershrp property, and
we coneur in that tinding. Appeilee insists that the decree
involves the reformatmn of the deed, and that this relief
could not be gr anted becauseé the crrantor in the deed was
not made a party to this pr OCeedmcr We do not concur
in this view. The proceeding is one in chancery to assign
dower to the widow of a’'deceased partner in a solvent
partnership whose debts have been paid, and the refor-
mation of this deéd wasnot essential to that purpose. The
undisptited testimony shows that this land was, in fact,
partnership property and the court vsas correct mn so
holding. ' :

‘The next item mvolved is referred to as the 30-acre
tract. ' This land was bought by Aulenbacher for $250,
and deeded to him alone. After so purchasing the land
Aulénbachey proposed to Lipscomb that the partnership
take over this land, and Lipsconmb paid Aulenbacher $125
to ‘effect that purpose, but no deed was made by Aulen-
bacher to Lipscomb. After Lipscomb had paid to' Aulen-
bacher one-half of the purchase price, the partnership
assumed control of the land and commenced to improve
it by cledring, “ditehing and tiling " it, “and by building a
fence, house and barnonit.” The chancellor decreed that
the W1dow should have dower in the thirty acres as the
individual lands of the deceased and that her dower riglit
in ‘the' improvements thereon was unaffected by the fact
that the improvements were made by partnership funds
after the trade between the -partners, wherem Llpecomb
pald the $125 to Aulenbacher:

It is first insisted for Mrs. Aulenbacher that the
sum spent by the partnership should not bé taken into
account, as the testunony shows -only the amount spent,
and not the enhanced value of the land. But we think
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it fairly appears that the value of the land was enhanced
to the extent of the sum spent in clearing, fencing, ditch:
ing, tiling, and in 'building. the house and barn, so' that
the value of the thirty-acre tract may be said to equal the
$250 paid for it and the $1,500 spent in improving it. - -

It is insisted, however, on behalf -of Lipscomb ‘that
the enhanced value of the land; resulting from :the
improvements, should not be taken into account in assignt
ing dower, and the case of Welch v. McKenzie, 66 Ark.
251, is cited as sustaining that contention. ! In that case
a widow claimed dower in lands which had been: con-
veyed to a‘partnership by her deceased husband- in -a.
deed in which she did not join. This court held that
the widow was entitled to recover one-third of the rents
after the death of her husband, but’ that the value of the
improvements made on the land by the partnerslnp
should be excluded in estlmatlng her dower and the rents
to which she was entitled. - Lo

Here, however, .the husband of the WldOW dld not
convey. away the land He had the apparent title’ to it
during his hfetlme, and at the time of his death, and in
equlty it should be treated as partnershlp land, because
it was so intended, and each partner had pald one- half
of the purchase price, and the land had been 1mproved
with partnership funds. The $1,500 spent by the part-
nership went into 1mprovements, which became a part
of the land, and the land, as thus 1mp1oved should be
treated as a part of the partnershlp assets and ‘déwer
assigned accordm@ly, and the decree of the court below
will be reversed in this respeet.

The next item relates to lot 9, blook 18, Crescent
Heights Addition to the town of Gurdon As wé have
sald Mrs. Lipscomb was the only’ child of Aulénbacher,
and the two families lived together as one untll after
Aulenbacher’s death. Mrs. Lipscomb had an afflicted
son, who ‘had been named for 'her father and who i's
1efe1red to as ‘‘Little Jake.”” Tt was shotwn that‘ Mr.
Aulenbacher entertained a feeling of greatest affection
for this afflicted grandson, who is “How sixtéen years old,
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and Aulenbacher commenced the accumulation of a fund
for Little Jake’s benefit in the child’s early infancy, which
had grown to the sum of $2,000 in 1919, at which time
the partnership purchased fifteen lots, of which lot 9
was one. The title to all the lots was taken in the name
of the partnership, but lot 9 was always referred to as
Little Jake’s lot, and Aulenbacher took the $2,000 and
built a house on it, and the court held that this lot
belonged to the partnership, and that Mrs. Aulenbacher
was entitled to have dower assigned in it.

It is insisted that this is error, and that the court
- should have found that the partnership held the title to
the lot in trust for Little Jake.

_We are of the opinion that the court was correct in
not declaring that the partnership held the title in trust
to the lot for Little Jake’s benefit. It was, no doubt,
the intention of Little Jake’s father and grandfather to
give him this lot, but this intention had not been effectu-
ated. The purchase money was paid by the partners,
who took the title in themselves, and they retained con-
trol of the property. But the partnership did use Little
Jake’s money, and we perceive no reason why it should
be allowed to appropriate the $2,000 to its own use and
thus deprive him of it.

It is pointed out that Little Jake is not a party to
this . proceeding and is not, therefore, bound by any
decree which may be entered in this cause. This is true,
‘but it is also true that Mrs. Aulenbacher is asking dower
in this lot 9, as well as in the other property, and the
court decreed it to her, and we do have before us the ques-
tion as to what dower should be assigned her.

In the case of Lenow v. Fones, 48 Ark. 557, it was
held that, upon the death of a member of a partnership,
his widow will take dower in the surplus of the real estate
of the partnership which remains after paying the
partnership debts, for life as in real estate, and not
absolutely as in personal property, unless there was an
agreement between the partners for the conversion and
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sale of the lands after the partnership affairs were set-
tled, in which case she would take dower as in personalty.

Here there was no such agreement, but all debts have
been paid, and the partnership is admittedly solvent,
aside from the real estate, and we do not, for that reason,
reverse the decree assigning dower with directions that
the assignment thereof be postponed wuntil this $2,000
item of indebtedness has been paid. There appears to be
no necessity for so doing, but the $2,000 item due Little
Jake should be taken into account and provision for its
payment made upon the remand of this cause before the -
rights, of the parties properly before the court are
finally adjudged, and the court will enter an appropriate
decree in accordance with this opinion.

We are of the opinipn, therefore, that dower was
properly assigned the widow in this lot 9, but the money
belonging to Little Jake which was expended in improve-
ments made on it must first be taken into account, and
provision made for its payment out of the partnership
assets.’ :

The court found that Lipscomb had collected rents on
the property herein referred to, for which he should
account, and out of which dower should be assigned.

The court declared that the $2,000 advanced by Mrs.
Aulenbacher was a lien on the homestead, and gave Lips-
comb twenty days within which to discharge the lien, with
directions that if not discharged the homestead should be
appraised and sold by commissioners, who were named
for that purpose, and to assign dower in the other lands
as well as the homestead and that, after said sum had
been paid Mrs. Aulenbacher, she should have dower in
the balance of the proceeds of the sale of the homestead.

It is insisted, as we have said, that the court was in
error in awarding Mrs. Aulenbacher a decree for the
$2,000; but we have said that we do not think so. Tt is
further insisted that the court was in error in decreeing a
sale of the homestead to assign dower in any event and
“that the equities of the case would have been better sub-
served if the court had found the monthly rental value
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thereof and ordered that the same be paid by Lipscomb,
and that Mrs. Aulenbacher have dower out of the rents
to be thus paid. We do not think, however, that Mrs.
Aulenbacher should be thus postponed in the asswnment
of her dower.

’ Commissioners were appointed to assign dower in
the land referred to as the homestead, and in the other
lands herein mentioned, and except in the particulars
indicated it is not objected that erroneous directions were
given the commissoners in the discharge of this duty,
and except-as we have herein indicated the decree of the
court below in the matter of the assignment of dower will
be affirmed.

It is finally insistéd by Mrs. Aulenbacher on her
cross-appeal that the court erred in rendering judgment
against her for $197.18 in favor of Lipscomb. This
indebtedness of $197.18 to Lipscomb by Mrs. Aulen-
bacher is not questioned, but it is insisted that it cannot
be taken into account in an action of this character.

‘We think, however, that no error was committed by
the court in this respect. Mrs. Aulenbacher prayed and
was awarded a money judgment against Lipscomb for
rent which he had collected, and it was proper to credit
against this lability the indebtedness which Mrs. Aulen-
bacher admlttedly owed Lipscomb, and the decree in thls
‘respect is therefore affirmed. -

‘The cause will therefore be remanded, with dlre'c-
tions to enter a decree in accordance with this opinion.



