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MYERS V. MARTIN. 

Opinion delivered June 1. 1925. 
1. JURY—DRAWN JURY—OBJECTION.—Where the record recites that 

at the request of both parties for a drawn jury a list of eighteen 
qualified jurors from the regular panel was prepared in the ordi-
nary manner, and furnished to each of the parties, from which 
list each party struck three names, and the twelve jurors 
remaining were impaneled, defendant cannot complain, in the 
absence of a specific showing, that -the names were not drawn 
from the box. 

2. EVIDENCE—PROOF OF OTHER TRANSACTIONS.—Though generally 
testimony must be confined to the particular transaction under 
investigation, and evidence of other conduct, statements or trans-
actions is inadmissible, yet where such testimony tends to show 
motive or design or intention, it is admissible.
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3. FRAUD—EVIDENCE.----In an action against a bank president for 
° alleged fraudulent misrepresentations, inducing the purchase of 

stock by plaintiff, testimony that he made misrepresentations 
to other prospective purchasers held competent as tending to 
show motive and a general scheme to induce people to buy stock in 
the bank. 

4. FRAUD—MISREPRESENTATIONS.—It is not essential to the liability 
of a bank president for misrepresentations to plaintiff in regard 
to the value of bank stock that defendant shoukl have been 
directly interested in the sale of such stock, as indirect misrepre-
sentations, in the absence of contractual relations with the person 
to whom the representations are made, create liability. 

5. FRAUD—LIABILITY FOR MISREPRESENTATIONS.—Where a bank 
president, making fraudulent representations in regard to the 
value of stock to a prospective purchaser, had peculiar knowledge 
as to the conditions of the bank, the purchaser had a right to 
rely on such representations; and where he did rely thereon, and 
they were fraudulent, the president is liable, though the purchaser 
made no further inquiry. 

6. APPEAL AND ERROR—WEIGHT OF EVIDENCE.—The weight of evidence 
is a matter within the province of the jury and the trial court. 

Appeal from Boone Circuit Court ; J. M. Shinn, 
Judge ; affirmed. 

S. W. Woods, E. G. Mitchell, Karl Greenhaw and 
Marvin Hathcoat, for appellant. 

Shouse & Rowland, for appellee. 
MOCULLOCH, C. J. Appellee instituted this action 

against appellant to recover damages alleged to have been 
sustained in the purchase of certain bank stock by fraud-
ulent misrepresentations made to him by appellant in 
regard to the value of the stock. Appellant denied all 
the allegations of fraud and deceit, and on the trial of the 
issue the verdict was in favor of appellee. 

The controversy relates to the sale and purchase of 
capital stock of the Farmers' . Bank of Harrison, 
Arkansas. Appellee purchased stock in the bank of the 
par value of $1,100—the purchase of $1,000 of the stock 
being made by appellee from John Ross, a stockholder,. 
and another purchase of $100 from jval Preslev and , 
appellee claims that appellant made false and fraudulent
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misrepresentations to him concerning the value of the 
stock in order to induce him to purchase it. 

It is undisputed that the bank was in a crippled condi-
tion, and that appellant, at the request of a State Bank 
Examiner, and certain other bankers in Harrison, was 
induced to buy stock in the bank, and become its presi-
dent, in order to rescue the affairs of the bank from 
disaster. Appellant purchased $1,000 stock and was 
made president of the bank and pperated the bank for 
a time. To meet the requirements of the State Bank 
Commissioner, appellant, as president, and the other 
members of the board of . directors issued a call upon 
all stockholders for payment of thirty per cent. of their 
stock. Many of the stockholders complained at this call, 
and some of them refused to respOnd. At this time 
appellee purchased the stock of Ross and Presley, and 
responded to the call by paying into the bank thirty per 
cent. of the face value of the stock. He claims that 
before making the purchase he consulted appellant about 
the purchase, and that the latter assured him that the 
payment of a thirty per cent. assessment by stockholders 
would take care of all the bad paper and put the bank 
in as good shape as any bank in town. Appellee testified 
that he relied on this statement, and purchased the stock 
and paid the assessment on the faith of it, the aggregate 
sum paid being $880, and that he lost.it all by the bank's 
subsequent failure. It is undisputed that the bank went 
out of existence a few months later; the assets being 
barely sufficient to pay the depositors. 

Appellant denied that he made any misrepresenta-
tions to appellee or to any one else concerning the finan-
cial condition of the bank. He testified that, after appellee 
purchased stock in the bank, he merely remarked to ap-
pellee that be was glad to have him identified with the 
bank, and that this was all that ever occurred between him 
and appellee with reference to the latter ;being a stock-
holder. Appellant testified that -be had no interest in the 
bank except the investment of $1,000 in stock, and that he 
was induced to make this investment and take charge of
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the bank at the request of a bank examiner and some of 
tbe other bankers in town, in an effort to improve the 
financial condition of the bank. 

Appellee was allowed, over appellant's objection, to 
prove by other witnesses that appellant made misrepre-
sentations to other prospective purchasers of stock con-
cerning the financial condition and solvency of the bank.- 

It is first contended that the court erred in refusing 
appellant's request for a drawn jury, in purshance of the 
statute. Crawford & Moses' Digest, § 6383 et seq. The 
request of appellant was in writing, and is shown in the 
record to be a request for "a full drawn jury, twenty four 
in the box, eighteen to be drawn, and the first twelve to 
serve as a jury in this case." It will be observed that the 
request is not strictly in accordance with the statute, for 
the request is that the first twelve on the list is to serve 
on . the jury, whereas the statute provides that after eight-
een qualified jurors are drawn, a copy of the list shall be 
furnished to each party, "from which each may strike the 
names of three jurors, and return the list so struck to the 
judge, who shall strike from the original list the names so 
stricken from the copies, and first twelve names remain-
ing on said original list shall constitute the jury." Craw-
ford & Moses' Digest, § 6384. The record recites that the 
court. overruled the request of appellant, but that "at 
the request of both parties hereto for a drawn jury, a list 
of eighteen qualified jurors from the regular panel was 
prepared in the ordinary manner and furnished to each 
of the parties hereto, from which list so prepared each 
party struck three names, and the twelve jurors remain-
ing on said list after the parties hereto had struck three 
names each, were empaneled and accepted by the parties 
as a jury to try said cause." The record does not recite 
in so many words that the eighteen names were drawn 
from the box. The recital is that the eighteen names 
"were prepared in the ordinary manner," and the 
inference is that they were drawn in accordance with the 
requirements of the statute. We think that appellant 
is not in an attitude to complain without ha ying made
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some specific showing that the names were not in fact 
drawn from the box. 

The next assignment of error relates to the ruling of 
the court in admitting the testimony of witnesses as to 
alleged misrepresentations made by appellant concern-
ing other sales of stock. The general rule is that testi-
mony must be confined to the particular transaction under 
investigation, and that evidence of other conduct, state-
ments or transactions is inadmissible. There are, how-
ever, exceptions to this rule, and they have been recog-
nized in decisions of this court, both civil and criminal. 
White v. Beal & Fletcher Grocer Co. 65 Ark. 278 ; Wood-
ward v. State, 84 Ark. 119; Boss v. State, 92 Ark. 481 ; 
National Novelty Imp. Co. v. Ellis, 143 Ark. 413. Those 
exceptions relate to proof of motive and design or inten-
tion. Decisions of other courts cited in brief of counsel 
are to the same effect. The testimony was competent, we 
think, as tending to show that appellant was generally 
boosting the stock of the bank so as to enhance , its value, 
and restore confidence in the bank. It tended to show 
a motive and a general scheme to induce people to invest 
in the stock of the bank. 

It is not essential to liability that appellant should 
have been directly interested in the sale of the stock. On 
the contrary, the authorities are that an indirect misrep-
resentation or misrepresentations in the absence of con-
tractual relations with the person to whom the misrepre-
sentations are made, create liability. 12 R. C. L. 402; 
Hindman v. First National Bank, 112 Fed. 931 ; 57 L. R. A. 
108 ; note to Henry v. Dennis, 85 Am St. Rep. 365. 

Finally, it is insisted that the evidence is not suffi-
cient to support the verdict, but we find that there was a 
substantial conflict in the testimony, and that the evi-
dence was legally sufficient to support a verdict either 
way. It is contended that, according to the undisputed 
evidence, appellee did not use due diligence to ascertain 
the true condition of the bank, and was not misled by 
the alleged false misrepresentations. According to the 
evidence adduced, appellee could have relied, and did
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rely, on the misrepresenthtions of appellant ; and if there 
were fraudulent misrepreSentations which were relied on 
by appellee, appellant is liable for damages sustained, 
notwithstanding the failure of appellee to make further 
inquiry. Appellant was in .position that he had peculiar 
knowledge of the condition of the bank, and appellee had 
the right to rely on the representations .; therefore appel-
lant cannot be heard to say that appellee should have 
made further investigation to ascertain the truth, instead 
of relying upon his statements. Hunt v. Davis, 98 Ark. 
44. We are not dealing with the weight of the evidence, 
but merely with its legal sufficiency. The weight of the 
evidence Was a matter within the province of the jury and 
the trial court. 

Affi rme d .


