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Wycorr v. FarmERs’ & MercHANTS’ BANK.
Opinion delivered May 11, 1925.

1. ATTACHMENT—EFFECT OF AGREEMENT THAT OWNER SELL PROPERTY'.
—An agreement between the owner of personal property and an
attaching creditor that the owner should sell the property and
turn over the proceeds to the sheriff was in effect a release of the
attachment on these specific articles, and a relevy upon the pro-
ceeds of the sale.

2. EXEMPTIONS—RIGHT TO EXEMPTION IN PRCCEEDS OF SALE.—An
agreement of the owner of property, which he was about to sell
with an attaching creditor that he continue the sale and turn
over the proceeds to the sheriff, thereby allowing the sheriff to
levy a writ of attachment on the money, did not amount to a
waiver of his claim of exemptions in such proceeds.

Appeal from Boone Circuit Court; J. M. Shinn,
Judge; reversed.

. STATEMENT OF FACTS.

This was an action by the Farmers’ & Merchants’
Bank in the cireuit court against George R.\Wyecoff, Jr., to
recover the sum of $422.20, alleged to be due upon a
promissory note.

The plaintiff also sued out a writ of attachment
against the defendant on the ground that he was about
to dispose of his property with the fraudulent intent to
cheat, hinder and delay his creditors in the collection of
their debts.

- The sheriff levied the attachment on certain per-
sonal property which the defendant had advertised for
sale on a certain day, and took the property into his
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custody. The defendant wished to regain possession of
the property so as to proceed with the sale of it. The
defendant had given a delivery bond to obtain posses-
sion of the property, and some question arose as to its
sufficiency. It was agreed between the attorneys for the
plaintiff and the defendant that the sale should proceed
under the direction of the sheriff, and that the proceeds
of sale should be turned over to the sheriff and by him
held subject to the order of the court. The sale was made
by the defendant under the direction of the sheriff, as
agreed upon, and the proceeds of sale in the sum of
$163.30 were turned over to the sheriff. :

The defendant filed his schedule of exemptions of
personal property, and, among the personal property
claimed as exempt from the process of the court, was
said sum of $163.30. He is a-married man, and a resident
of Boone County, Arkansas. The court denied the
defendant’s claim of exemption as to said sum of
$163.30, and from an adverse judgment the defendant
has duly prosecuted an appeal to this court.

Karl Greenhaw, for appellant.

S. W. Woods, for appellee.

Harr, J., (after stating the facts). In denying the
“plaintiff’s claim of exemption as to the $163.30, the court
based its decision upon the case of Surratt v. ¥, oung, 55
Ark. 447. In that case certain personal property of the
defendant had been levied upon under a writ of attach-
ment. The plaintiff in the attachment suit presented a
petition before the circuit judge in vacation, praying for
a sale of the attached property. The defendant in the
attachment suit indorsed on the petition his consent to
the sale of the property as prayed for. An order of sale
was made, and the property was duly sold by the sheriff.
Afterwards the defendant claimed his exemptions out of
the proceeds of the sale of his property by the sheriff,
as above set forth. His claim of exemptions was denied.
The court said that the Constitution conferred upon the
debtor the privilege of claiming specific articles of per-
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sonal property as exempt from execution, and the stat-
ute points out particularly the manner in which this must
be.done. The court said further that the statute did not
confer upon the debtor the right to claim his exemptions
out of the proceeds of property after it is sold under
the process of the court, or under an order of the court,
when he has had an opportunity to claim his exemption
in specific articles as provided by the statute. In short,
the court held that, by consenting to the order of sale by
“the sheriff, he waived his right to claim his exemptmn
out of the proceeds of sale.

Here the facts are essentially different. The defend-
ant did not consent to the sale of his property under the
writ of attachment. It was agreed between the plaintiff
and the defendant that the defendant himself should sell
_the property under the direction of the sheriff and turn
over the proceeds of sale to him. It was true, this was
done after the property had been attached; but the
practical effect of the agreement -between the plaintiff -
and the defendant was that the sheriff released the
attachment upon the specific- articles of property and
re-levied it upon the proceeds of sale. The sale was
not made under an order of court, but was made by the
defendant himself. He turned the proceeds of sale over
to the sheriff under the agreement, and this amounted
to a levy of the attachment by the sher iff upon the money.

This court has uniformly held that the exemption
clause of the Constitution is highly remedial, and should
be liberally construed. We do not think, under the eir-
cumstances of this case, that it can be said that the
defendant waived his exemptions by turning over the
proceeds of sale to the sheriff and thereby allowing the
sheriff to levy the writ of attachment upon the money.
Certainly the agreement that he himself should sell the
nvoperty did not amount to a waiver of his exemptions.
The vital distinction between the facts in this case and
the one cited above is that, in the case cited, he consented
that his property be sold under the order of the court
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before he made his claim of exemptions, while in the
present case the sale was made by himself.

It follows that the court erred in denying the defend-
ant his claim of exemptions, and for that error the judg-
ment will be reversed, and the cause remanded for further
proceedings according to law. '



