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Fraxks v. Stars,
Opinion delivered May 25, 1925.
1. RAPE—SUFFICIENCY OF EVIDENCE.—Evidence held sufficient to sus-

tain a verdict of guilty of assault with intent to rape.

2. CRIMINAL LAW-—EXCLUSION OF EVIDENCE—HARMLESS ERROR.—In
a prosecution fpt rape, there was no reversible error in refusing
to permit accused to interrogate State’s witness, for the purpose
of affecting his credibility, as to his having had intercourse
with the prosecutrix on the morning after the alleged offense,
where such fact was proved by the prosecutrix, especially where
the witness had thoroughly discredited himself.

3. CRIMINAL LAW—INSTRUCTION NOT PREJUDICIAL WHEN.—In a
prosecution for rape, even though- the testimony of the prosecu-
trix was that sexual intercourse was fully consummated, a charge .
of the court on assault with intent to rape was not prejudicial,

as it operated to accused’s benefit.

4. RAPE~—INSTRUCTION—WEIGHT OF EVIDENCE.—In a prosecutlon for
‘rape, an instruction that, while the prosecutrix should have offered
such resistance as she might to prevent the defendant from
effecting his purpose, the extent of such resistance is to be deter-
mined by the situation of the parties, the age of the prosecutrix,
and whether she was acting under the influence of fear, held not
on the weight of the evidence.

Appeal from Sevier Cireuit Court; B. E. Isbell,
Judge; affirmed. )

. June R. Morrell, J. S. Steel and George R. Steel,
for appellant.

H. W. Applegate, Attorney General, and John L.
Carter, Assistant, for appellee.

McCurrocu, C. J. Appellant was indicted by the
grand jury of Sevier County for the crime of rape,
alleged to have been committed on the person of Lenora
Gill, a girl about thirteen years of age. On the trial of
the cause the jury found the defendant guilty of assault
with intent to rape, and fixed his pumshment at twenty-
one years in the penitentiary.

It is eamestly contended in the first place that the
evidence is not sufficient to sustain the verdiet.

The girl, Lenora Gill, and the appellant were related
hy marriage—her sister heing the wife of a bhrother of
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appellant’s wife. The girl hved with her mother in the
same 11e1ghborhood with appellant and his W1fe, and was
accustomed to visit at their home.

The crime was said to have been commltted on or.
about July 1, 1924. .This was during the peach harvest,.
and .the * girl, together with. another girl. related to
her, Dixie Jackson by name, was staying .at. appel-
lant’s home to help harvest peaches. The girl testified
that, du11ng the evening, ahout dark, appellant requested
her and Dixie .Jackson to accompany him out to the
edge of a thicket near the house to gather, some wood,
and that, when they got out in the edge of the thlcket
appellant in the presence -of Dixie Jackson; seized her
and threw her down, and had sexual mtercourse with her,

. forcibly and against her will. She testified that she cried

~and fought him and made every effort.to.get him to
desist, but that he consummated the act, of sexual inter-
course. She testified that she remained at the honse of
appellant two or three days, and then went back home,
and that she did not tell anybody about it until . she
started to schaool about a week later, when she told her
mother. She testified also that, early the next morning
after the crime was commltted, appellant and an asso-
mate, Charhe Busbee took her and Dixie Tackson in a
car over to appellant s mother’s home, ostensﬂ:)lv to
peel peanhes, but did not remain there, and brought’ them
on back towards his (appellant’s) home, and stopped the
car in the woods, and that appellant turned her (witness)
over to Charlie Busbee, who had intercourse with her
foreibly, and that appellant took Dixie Jackson aside for
- a short distance, the inference being from the statement
" that he had 1nteleourse with her

Dixie Jaokson testified, in corr ob01at10n of the tes-
timony of Lenora Gill, that she was present at appellant’s
house on the night in.question, when she and Lenora
accompanied appellant, at the latter’s request, into the
thicket, and that appellant had intercourse with Lenora,
forcibly and against Lenora’s will. She testified that she
heard Lenora erying and telling appellant to. quit.
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The State introduced Charlie Busbee, who, it was
shown, was confined in jail on the charge of assaulting
one of these girls, and he testified that, on the night
appellant is said to have committed the rape on Lenora
Gill, he was at appellant’s house; that appellant and the
two girls started out into the woods to gather wood with
which to cook supper, and that he started with them;
that appellant objected to his going, and that, as they
returned, one of the girls was laughing, and said that
she knew something on Lon (appellant), and that appel-
lant afterwards told him that he had ‘‘had dealings with
the girl before.”” On cross-examination, counsel for
appellant asked the witness if he did not have intercourse
with Lenora Gill the morning after this occurred, and,
on objection of counsel for the State, the court excluded
the question, and appellant’s counsel then offered to
prove by this witness that he had had sexual intercourse
with Lenora Gill that morning as well as on other occa-
sions. This testimony was offered, as stated by counsel
for appellant, ‘‘for the purpose of showing his interest
in this case and affecting his credibility as a witness.’”

Appellant testified in the case, and denied that he
assaulted either of the girls or that he had ever had sexual
intercourse with them. -He stated that, on the night in
question, he went out into the thicket, a short distance
from his home, about dark, for the purpose of getting
wood; that the girls did not accompany him, at least
that they did not get out into the thicket where he was,
and that he was in full view of the house all of the time,
and made no attempt to assault either of the girls.

There was testimony relating to the examina-
tion of the girl shortly after the alleged commission of
the crime, and her condition at that time. The physician
who examined her parts testified that there was an
appearance of her having been entered shortly before
the time of the examination.

The testimony was sufficient to sustain the verdict.

Tt is next contended that the court erred in refus-
ing to permit appellants to interrogate ‘witness Bushee.
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for the purpose of atfecting the latter’s credibility as
4 witness, as to whether or not he had had intercourse
with Lenora Gill on the inorning after the alleged
commission of the erime set forth in the indictment.
Witness Busbee had shown himself so untrustworthy
Ly his own statements while on the witness stand that
it is difficult to see how he could have been any more
thoroughly discredited. He admitted that he had
changed his testimony from the statements he had pre-
viously made to appellant’s counsel, and made a dif-
ferent statement to the prosecuting attorney, for the
reason that he had ‘‘seen where it would be to my bene-
fit to change my mind.”” But, even if proof of Busbee
having had sexual intercourse with Lenora Gill would
have had any tendency to affect his credibility, under the
circumstances, there was no prejudice in excluding the
witness’ own statement of that fact, for the State had
already proved by Lenora Gill herself that Busbee had
had intercourse with her on the morning after the com-
mission of the alleged erime by appellant. The State
having proved that fact by its own witness, it was
unnecessary to take up any further time in having the
witness to narrate the event. We think therefore that
- the ruling of the court had no material bearing upon the
trial of the issues, and did not constitute reversible error.

The court gave an instruction, over appellant’s
objection, submitting the issue as to guilt of the crime
of assault with intent to rape. It is contended that this
was error, as there was no testimony tending to estab-
lish a mere assault, the prosecuting witness having tes-
tified that the act of sexual intercourse was fully con-
summated. Even if it be conceded that there was mo
ground for reducing the degree of the offense, if the
testimony of the girl was believed, still there was no
prejudicial error in giving the instruction, for it was
for appellant’s own benefit, and enabled the jury to find
him guilty of a lower degree instead of the higher degree.
In order to find the defendant guilty, it was necessary,
as the court instrueted, to find that appellant had
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assanlted the girl with intent to rape her, forcibly and
against her w 11] and it must be assumed that the jury
I ound those facts beyond a reasomable doubt in return-
ing a verdict to that effect. If the testimony of the girl
de other witnesses introduced by the State taﬂed to
convince the jury beyond a reasonable doubt that appel-
lant was guilty, the verdict would not have been returned,
and the fact that the jury, under this instruction, found
for the lower offense of assault, operated to appellant’s .
benefit, and he cannot complain.

Tt is insisted that the following instruction, given
over appellant’s objection, was erroneous:

¢“14. The court instructs the jury that, whﬂe the .
law requires the prosecuting witness should -have

“offered such resistance as she might to prevent defend-
ant from effecting his purpose, the extent of such resist-
ance is to be determined by the situation of the parties
at the time, the mature and immature age of the prosecut-
ing witness at the time, and Whether or not she was act-
ing under the mﬂuence of fear.’

The argument is that this instruction constltuted
one on the weight of the evidence. We cannot agree that
such was the efflect of the instruction. The court gave
the following instructions on that subgect at the lequest
of appellant:

“10. You are instructed that a mere pretense af
resistance by the said Lenora Gill is not sufficient, but
that resistance upon her part mnst have been in good
faith, and she miust have used all the means Wlthm her
power consistent with her safety, and, unless you find
from the evidence that she used all the means within her
power consistent with her safety, up to the time when
the act of sexnal intercourse was actually accomplished,
if it was accomplished, it will be your duty to find the
defendant not guilty.”’ '

¢90. In the event that you should find that there
was no outery and that no complaint was made for some
time after the alleged occurrence, you may take this into
consideration as a circumstance as to whether the
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alleged intercourse was had violently and against the

will of Lenora Gill.”’ _ S

.. The instructions as a whole correctly submitted the

issues to the jury. v .
Finding no error in the record, the judgment is

affirmed. o ’ ' ’



