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WiestErNy CoaL. & Mining Company v. DANE.

Opinion delivered May 25, 1925.

. _MAS’I‘ER AND SERVANT——UNSAFE CONDITION OF MINE—EVIDENCE.—

In an aatlon by a miner for injuries caused by the harness of a
mule oatchmg on overhead timbers, testimony of the mine
inspector as to the condition of the roadway on which plaintiff
was injured prior to and aftei -the accident was competent as
tending to show continuing negligence.

MASTER AND SERVANT—ASSUMED RISK JURY QUESTION WHEN.—In

- an action by a miner for.injuries. received by reason of the harness

of a mule catchmg and dragging down overhead tlmbers, ‘conflict-
ing evidence as to plamblﬁ'"s knowledge of the danger held to make

" " the question of assumption of risk one for the jury.

* MASTER AND SERVANT—NEGLIGENCE OF MASTER—JURY QUESTION —_

In an action by a miner for injuries caused by the harness of a
mule catching on overhead timbers, where there was testimony
tending to sustain the allegation that defendant negligently per-
mitted a mine entry to become filled with debris, the court did not
err in sendmg such issue to the jury.
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Appeal from Franklin Circuit Court, Ozark Dis-
trict; James Cochran, Judge; affirmed.

Thomas B. Pryor and Vincent M. lees for appel—
lant.
Grover C. Carter and Dave Partain, for appellee.

Woop, J. On the 23rd of October, 1923, George
Dane was working in Coal Mine No. 2 of the Western
Coal & Mining Company, hereafter called company. -He
was driving an entry in the mine, and his working place
was about three-quarters of a mile from the bottom of
the shaft. 'While riding to his work in one of the cars,
as was the custom of the miners, the hames on one of
the mules caught the timbers overhead and dragged them
down upon Dane, injuring him. He instituted this action
against the company, and alleged that the company was
negligent in placing the timbers along the roof of the
roadway in a position that was too low for a mule to
pass with harness on. He further alleged that the com-
pany was negligent in allowing the roadway to become
and remain filled with dirt, rock, coal and debris, so as
to cause the place where the mule traveled to become
and remain uneven and elevated in such way as to cause
the mule and the harness thereon to catch upon and drag
down the timber, which struck and injured Dane.

The company answered, denying the allegations of
the complaint as to negligence, and set up the affirma-
tive defense of assumed risk on the part of Dane.

Dane testified that he had no work to perform in the
roadway over which he traveled, except that he traveled
the same back and forth going to and coming from his
work. The testimony of witnesses for Dane was to the
effect that, on the morning he was injured, he was rid-
ing in the car, when the hames on one of the mules caught
a cross-timber overhead and pulled it down. The tim-
ber was put there for the purpose of holding up the rock,
and trolley wires were strung to it.- At the time the car
wag going at about such speed as a mule would walk. It
was the custom in this mine for the miners to ride empty
cars to their work. It was a pretty sure thing for the
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hames on the mules’ collars to catch the cross-bar. At
the particular time that Dane was injured the track was
dirty. It was easier for a mule to get over the track
when it was not dirty. A few days before Dane was hurt
they had brought two mules in from the Rafter mine.
The Rafter mine had a higher roof than Mine No. 2, in
which Dane was working at the time of his injury. Dane
was riding behind one of the Rafter mules at the time
he was hurt. » . :

The State Mine Inspector testified, over the objec-
tion of appellant, that he inspected the mine of the, com-
pany in the latter part of July, 1923, and also on Janu-
ary 24, 1924; that he didn’t remember whether he had
visited .the mine between July, 1923, and January, 1924,
or not. The last inspection he made prior to the day on
which Dane was injured he found that the average height
of the mine entry leading from the bottom of the shaft
was about five feet above the rails. There were one or
two places in the main south entry where there were
some rock, and there were some timbers placed there to
support the work., These timbers - were about four feet
from the top of the ties. Witness made a report of the
conditions he found at that time. He would not under-
take to say how far it was from the pump station. It
was not far from the pump station, but was between the
bottom of the shaft and the pump station. The timbers
between the bottom of the shaft and the pump station
were low enough for a mule to drag. o )

Dane testified that he did not know, on the morning
that he was injured, that he was riding behind one of the
Rafter mules. He had heard his father-in-law say, four
or five days hefore, that riding behind the Rafter mules
would be at the men’s own risk. At the time he was
injured there were seven men in the car besides himself,
and the driver in charge of the men and the mules was
George Gowing. When Gowing came in and hooked to
the, car, he didn’t tell Dane that he was hooking one of
the Rafter mules to the car, and Dane didn’t make any
investigation to determine whether it was a Rafter mule
or not. ' -
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Witnesses for the company testified to the effect that,
a morning or two before Dane -was hurt, Jim Ivy gave
instructions to the men, including Dane, to the effect that
Gowing ‘was driving a mule from the Rafter mine, and
Gowing said it was dangerous to ride behind him, and
Ivy said that the men who rode in a car behind the Rafter
mule would do so at their own risk. One of the witnesses
testified that it was generally known in the mine that it
was dangerous to ride behind the Rafter mules.

Ivy testified that he didn’t caution Dane about rid-
ing behind the Rafter mule; that he had no recollection
of ever giving notice that it was dangerous to ride behind
the Rafter mules, and that the men would do so at their
own risk. One of the witnesses for the company testi-
fied that he was with the mine inspector at the time he
inspected the roadway, and that the place he inspected
was 1,600 feet from where the accident occurred. The
old pump station is 1,600 feet from the bottom of the
shaft. ’ ‘

' The company prayed the court to instruct the jury
to return a verdiet in'its favor. The company also,
among other prayers, presented the following:

¢“No. 6. You are instructed that there is no evidence
of negligence to sustain the allegations in plaintiff’s com-
plaint that the defendant was negligent in permitting the
roadway to become filled with dirt, rock, coal, debris and
other material so as to cause the harness on the nule
to catch and drag down the timber, and your verdict
must be for the.defendant on that allegation of negli-
gence.”’ . '

The court refused these prayers for instructions, to
which ruling the company duly excepted.

The jury returned a verdict in favor of the appellee
in the sum of $450. Judgment was entered in favor of
Dane for that sum, from which is this appeal.

1. The court did not err in admitting the testimony
of the State Mine Inspector to the effect that he had
inspected the roadway or entry on which the appellee
was injured, and that this inspection was made in July
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previous. to-the injury, and that he made another inspec-
tion ‘after January 22, 1924, and that the. condition was-
the.same at the last inspection as at the former; that
he found timbers in'the roof of the entry to support the
rock, and:that; in one or two places, it was.not more.than
four feet high.: It was not a great distance from' the
pump station between the bottom of the 'shaft and’ the
pump station. These timbers were low. enough for'a mule
to-drag. This testimony was competent and relevant as
tending to show that the appellant was megligent'in
maintaining the entry' of its: mine in such'a' manner as
to make it unsafe to the employees in goingtto and return-
ing from their work, in'that it tended to show ‘that the
entry of the mine, because of the conditions thaf existed
at-certain‘places alorig which the appellee had to travel,
was too low for one.of the ‘mulés which appellant was
using to pass without dragging down the timbers in the
roof. - This was a continaing act of negligence, which, the
testimony tended to prove, caused the. injury and -damage
to the appellee. The testimony did not tend ‘to prove
separate, independent and different acts of negligence on
the part of the company previous to the act of negligence
causing the injury to appellee, and therefore.the author-
ities upon which the appellant relies to sustain his con-
tention that the inspection of the mine was incompetent
had no application. ' SRR o

2.. The appellant contends that the undisputed. evi-
dence- shows. that the appellee assumed the risk, but we
are convinced that it was an issue for. the jury under the
evidence, and this issue was ‘submitted fo the jury under
instructionis which correctly declared the law oti’ that
issue. There was testimony on behalf of the appellant
tending to prove that the appellee had.been notified that
it was dangerous to ride in a coal-car when said car was
being drawn by a-Rafter mule, on'account of its height,
and' that the miners would do so at their own risk. But
the appellee in his testimony denied that lie had been
so.advised, and his testimony and the testimony of Ivy
made this an issue of fact to he submitted to the jury as
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to whether or not appellee knew and appreciated the
danger of riding in a car which was being drawn by a
Rafter mule, and also as to whether or not he knew, at
the time of his injury, that the car was being so drawn.

3. ‘The court did not err in refusing to grant appel-
lant’s prayer for instruction No. 6. The appellee alleged
in his complaint that the appellant was negligent in per-
mitting its roadway, over which the cars moved and upon
which . the appellee was being transported at the time
of his injury, to become and remain filled with dirt, rock,
coal and debris, so as to become uneven and elevated.in
such manner as to cause the mule and harness to catch
npon and-drag down.the timber upon the appellee. There
was testimony on behalf of the appellee tending to sus-
tain these allegatlons of his complaint. The court there-
fore did not err in refusing to remove thls issue from
the jury. .

We find no reversible error in the 1uhngs of the
trial court, and its judgment must therefore be aﬂirmed
It is so ordered : , C



