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QUARLES v. LrrrLe Cypress DraiNaGe DistricT. .
' Oplmon dehvered March 30, 1925

1., _,-DRAINS—CONTRACT FOR oonsmuc'mor: —Where the engineer
. of a_drainage district severed his connectlon ‘as engmeer for
“the” dlstnct openly and ‘with the dlstrlct’s consént, - aftér all
‘- the' prelmunary work had ‘been com.pleted and thereafter made
.thé lowest bid for the construction .work, ‘held that he violated
no prineiple -of :law 'in. doing- so, and ‘his contract of constructlon
.wasvahd G .

3

DRAINs—RIGHTs OF SUBCONTRACTOR —A subcontractor who has ’

partly constructed a ditch, and the work, being stopped by the
district, is entitled to recover ox c(rntractu, and riot on a quantum
“meruit, for ‘the work: dohe ‘'pursuant to the contract -of the
prmclpal contractor with the 'district. el :

3¢ * DRAINSILRIGHTS OF ‘SUBCONTRACTOR.—=Where~ a""¢ontractor - sued
: fa. drainage,idistrict. for the amount:due' him for: work ; done
under his.contract and for breach .of his, contract, .and his. sub-
«-contractor brought a similar sult ~aga1nst the contractor and
’ the dlstrlct and the cases were tried together, in order to
' avmd a clrculty ‘of actions the su‘bcontractor Wlll be allowed to
récover’ direct from thé' district: the- portion : of “the amount’ due
*:-:the-conttactor ‘which: belonged to.the -subcontractor. Pt

;’r

4.." 'DRAINS—RIGHT TO STOP WORK.—Where a ‘drainage district-in-a-

1.~-construction corntract reserved ‘the right . to. stop work and com-
plete it ltself and a subcontract prov1ded for the same con-

tmgency, the -dxstrlct is not hable to the subcontractor for

N :

stoppmg the- work : : P
b. DRAINS—STOPPAGE OF WORK—RIGH'I‘ TO DEDUCT ADVANCE PAY-
- MENT.—~Where- a construction' contract with ‘a drainage district
.iprovided -for advance payment by the distriét-for purchase of -the
equlpment cand for repayment by deduotlon of part of the agreed
price per yard the dlstrlct upon stoppmg the work under an
optlon in the contract was’ ‘ot entltled to- deduct the’ unpald
remamder of the advance payment as’ agalnst a’ subcontractor.

6. DRAINS-STOPPAGH OF WORK—RIGHT 'TO DEDUCT ADVANCE PAY-
MENT.—Where a construction contract with a drainage district
provided for advance payment by the district for purchase of the
equipment, and for repayment by deduction of part of the agreed
price per yard and further provided that this district should
have the option to stop the work and complete it on the cost
basis, and to employ the contractor at a fixed per centum of the
cost, the district is entitled, in settling with the contractor, to
charge him with the cost of the advance payment for the
equipment.
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s DB.AINS—)RIGHTS 9F. CONTRACTOR.——Where, a ,principal ‘contractor

agreed to constrruct a dramage dntch at the rate of 35 cents pet

*’éubie’ Yard‘ whlcit ‘Was “in turn’ subcontracted to another at

#f 435 cents‘per ‘¢ubic: yard he was entitled ‘to-recover the difference

+%.: ‘hetween  the two: amounts: where ‘the district! exercised. its option
to stop;work before completlon T P E ME U R

. Lo, . Py

8;1:' DRAINS+-BREACH ., OF . OONTRACT—DAMAGE.—Where a drainage
sl district, haying;, the,rlght 1o stopi the. :work, under a.contract
i, and to /€ ploy the )contr!actor on a cost-plus basm, exerased 1ts

g

Y ptlon to stop the work but fa.lled to complete it under the ‘cost-
s plus ‘bakis, it will' be ‘lxable to the contractér for the work‘done
1 ‘uriderthe.contract :and for damages icaused by faxlure to- complete
it anthe: dltol;x under .the cost-plus’basis’ > - 4 . ., i,

[P v 4 Lo .

i Appeal from Phllhps Chancery Oourt_, A L. Hutch—
ms,,, Cnanceuor reversed et .

iinla, G Géing ;. Coleman Robmson & House and W G' -
Dmmng, for.appellants..; .. : bl
Moore, Walker cﬁ Moore for appellees o

ol

MchLi}ocH C. J Appellee is'a dramage dlstnct
in Phillips- County, -organized ,under. a, special statute,
and appellant John M. Quarlesytogether with 'his part-
ner,in t’heg,practweq of ‘the engineering., professmn,, Mr.
Hurlbutt were ‘employed by.the commissioners to do the
engineering. work for the:district.. The engineers made
the 'necessary surveys uponmplans -and: speclﬁcatxons, )
which were:adopted by, the commissioners, and -an, adver:
tisemént, for: bids;;'was. ‘duly . published... The commis-
sionérs, recéived one or. more bids; but they were. unsatis-
factory®dnd were. rejedted.. "-At th1s point .of. the pro-
teedings appellant Quarles: apphed to. the': commlssmners
for: permission -to resign his' position as' ‘engineer ‘and
mikea bid to do the construction - work. - After consul:-
tatlonr with sthe attorney for . the distriet, who- advmed
that’ there Was no lmproprlety in’Quarles resigning his
pos1t1on and ‘bidding- for the’ Work the "commissioners
périitted hint to do 'so; and hig bid was ‘accepted -and
a contract was entered into with him bv thé commis-
sioners. ' The bld "Was. to remove the estlmated amount

$ i
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“of ‘364,273 ¢ubic ‘yards-of earth at thirty-five Gents per

.ubic yard. There was also a specification of the price
“and ‘quantity of clearing and grubbing, but there is no
controversy in the present litigation over that-feature
of the work, hence it is unnecessary to mention it.

.. The contract between Quarles and the commission-
‘ers was dated October 12; 1920, and cortained a stipula-
‘tion o' the' effect that the district should advance to the
contractor the sum .of $25,000 in. money, one-half of
awhich was to be-paid over when the dredging machinery
should arrive at a certain railroad station near the work,
and the other one-half when the machinery was
installed and ready for ‘operation at the place where the
system of canals was to begin, and it was' further’stip-
dlated that -the-amount so-advanced ‘should" be repaid
. by a deduction of ten cents per cubic.yard for the
removal of the dirt as the work progressed. A supple-
mental contract between the pai‘ties'contairiéd“the fol-
jowing provision:® 7 e
¢ -iNow, I hereby agree with'the commissioners of
said drainage distriet that, at-any time sifbsequent’ %0
thé date of which T shall begin work on: said’ system of
draiiagé and canals; and upon five days’ notice’ in writ-
ing givén mie by thé said board of commissioners-of said
drainage district to turn over to the said board of com-
missioners of said district:the uncompleted work, to the
end that said board have complete. charge théreof from
that-date; and I further agree to go-on with the perform-
ance of said work, to superintend the same, and to causé
said “work ‘to be completed under the management ‘and
direction “of-the said board of commissioners at.their
-expense; and as_compensation -for my services,- from the
date that.-said board of .commissioners take over said
work, L-am te receive 15 -per cent. of .the cost of construe:
tiop. of .said.uncompleted work, the same. to be paid me
on.monthly estimates by .the said board until said.work
is-completed.”” - ; - ¢ . . T o
.. -Quarles. subcontracted the.work to R. L. Cheshire
under written contract dated December 1, 1920, at the

I I s T i

e ——

R s

e

S

N W

IAEURIIE - PP e S Nl



o~

R

B e S e

e /""'\"‘*""“W’.‘y /""M\f/" . __\/_,-\__./-_,___—’_—'
.

ARK.] QuarLes v. LirtLe Cypress DraiNace Dist.. 371

price of thirty cents per cubic yard for. moving earth,
and the contract, after specifying all of .the other items,
containg a stlpulatlon for an advancement of .$25,000 for
the cost of installation of the machmery, .and also the fol:
lowing stipulation:

~““The party of the first part agrees that in event the
board. of commissioners of the Little Cypress Drainage
District takes over the contract on-c¢ost-plus basis (as
provided in contract executed.between the commissioners -
and the.party of. the first part); that the :party of the.

- first part agrees to pay to the party of the second part

an amount to equal all. expenses that the party.of the.
second part has paid out for securing ‘equipment, which
covers cost of plant, dismantling, transportatlon,lerect-
ing, and all other expenses by installation of. equlpment .
Should the commissioners take over contract before
equipment shall have excavated 50,000 cubic yards of
excavation, the party of the first part agrees to pay the
cost of operatlon shall pay for all material on hand,.
such : as supplies, and shall pay the party of the second,
part the amount of two thousand dollars ($2 000), which
is to compensate the said party of the second part for
installing equipment and startlng the orgamzatlon The
party ‘of the first part shall be entltled to ‘receive all
pay on work completed, if same’is taken' over before
machine has excavated the stlpulated yardage.”’ -

On December 6, 1920, Cheshire subcontracted the
work to appellant T D. Hunt at twenty-five cents per
cubic yard for the removal of earth, and the written con-
tract betweén them -contains the same stipulations"as .
those referred to above in the contract between Quarles
and Cheshire. The district advanced $25,000 in accord-
ance with the contract, which was used in the purchase of
machinery and other- equipment; and the additional cost
of installation of the machinery at the’ place of work:
ran the initial cost up-to $32,881.63. After mstalhng the
equipment, appellant Hunt proceeded ‘with- the' construe-:
tion work, and, in addition to a‘cettain-amount of grub-
bing and cIearmg, he excavated and removed 73,850.70
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cubic yards of earth. He was paid $8,447.10' on estimates,
and nothing -more has Jbeen paid to him or: tosQuérles.
The 'commissioners then; under date -of Julys 29;:-1923;
gave hotice to:Quarles; as pr1nc1pa1 contractor, -of. the
election of the district to exercise the ‘option‘in the.¢on-
tract ‘for stopping the work and' taking :éver *-the 'con-
structioni of -the’ diteh. --The work -was: a,ccordmgly
stopped, and nothing further has been done-toward' the
_ completlon of the improvement. . Assessments :of bexe-
fits were made, and taxesilevied and-bonds were; sold, and
part of the money for the: purchase pr1ce .of: the- bonds
Was paid-over to the' commissioners. . .:'.v M!~ s

" Quarles ‘subsequently brought suit agamst the dlS-

trrct ‘alleging breach of the contract by the’ comxmsswn- '

ers, and also alleging that he had ‘held hlmself in’ readl-
fess to comply with the ‘contract, both as to “the" con-
structlon 8t ‘the work’ on ‘the’ orlgmal terms spec1ﬁed or
on' the cost pliis’ basis- speclﬁed in the supplemental con-
tract and prayed for the recovery, of compensatlon for
""" for bemg
prevented from domg the remamder‘of the Work :

. Appellant Hunt also 1nst1tuted a separate actlon
agamst the d1str1ct and agamst Quarles to recover? the
amount of earned compensatlon under h1s contract and
for damages for breach of the contract i

.- These actlons were. 1nst1tuted in 'the -clrcult -court,
but, on motion of the- distriet, were transferred to-.the
chancery court, and proceeded there to:final,trial.'and
decree. . The district answered,: pleading the -invalidity
of Quarles’ contract.- with the district on account. of -his
having been engineer.of the districet in'ithe formation. of
the plans, -and also pleading.that the:.contract;was an
improvident. one and should. be set aside., :There;:were
other denials with respect:.to, the; amount: -of;,; outlay
clalmed by. each of the appellants, and 1t was also .denied
court rendered -a ﬁnal decree dlsmlssrna Quarles; com-
plaint for wantof equity on. the.ground that the contract
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with the district.was void by reason:.of his former rela-
tion to the district as engineer. The court held that Hunt
could recover from the district ‘only on the guantum:mer-
w1t basis,-and; after stating-his aceount!with' the:district;
brought him :out in debt .to the:distriet 'in"the sum: of
$14,288.22.: The account'between Hunt :and: the district
Was stated by the court in its decree as follows:'ti* : i

[ c. . LR RS A TR SRS SR SLALIPE IR

B "‘cREDIT. o
13, 850 70 cublc yards removed at 81/‘2 G
L per yard . 6277 25
) Rental on dralnage boat at $30 per day ...... 2 100 00

" Grubbing right- of -way.. - ' 1, 800 00
",Addltlonal cost_of 1nstallat1on....,.'...;.._...,.'...._.‘i;...ﬁ.,.’ 7 881 63
Mamtenance of orgamzatlon durmgw ,
delay ' R ,:,!‘/' PR u]f OOOO
”Tota,l“ T A “'$1915888
. DEBIT | " “ i 'vl‘l SN I'l:"
Amount advanced for. purchase and m—- e
' stallatlon of equlpment R ‘%25 OOO 00
 Amount paid on estimates.......c e, :' ;. 8447 10

bt

B L1 R — 4;3344710

Balance due from Hunt to. d1str1ct : $14 288 22

’"e The court also i in its. decree declared a. hen in- favor
of the district:on the dramage boat, which was part of
the ‘equipment and on which. advances were: made, an,d
held that appellant Hunt:; and his.surety were, {ha,b_le on
his bond executed -during the. pendency ofvthe.action for
thev.return of the equipment if:ordered: by the,conrt. -

Learned .counsel for appelleé: defend: the “court’s
decree on the ground. that-the contract: of Quarles: w1th
the district was 1llegal and vord and that Hunt ;cwas

court allowed hlm the amount to: Whlch he was’ entltled
Counsel -base -their. contention - on -the :decision:.ofuthis
court in the case of.Carter v. Bradley,- County{:Road
Improvement District, 155. Ark. 288, but .we.are iof ;the

(8]
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opinion: that the rule announced in that case is not
applicable to the present case. In the Carter case the
engineer of the improvement district had, while serving
as engineer for the State Highway Commission, entered
into a contract with the road improvement district .to
do the engineering work, and this court held that he was
not entitled to recover either on the contract or on the
quantum meruit, notwithstanding the fact that the work
was done after the claimant had severed his connection
with the State Highway Commission. In‘'the present
case Quarles severed his connection with appellee dis-
trict as engineer before he bid for the construction work,
and this was done without any concealment, openly and
with the approval of the attorney for the district ds well
as the commissioners. "He resigned as engmeer “after
all préliminary work had been done and the plans had
been completed and approved. It was even after bids
had been advertised for and received and no satisfac-
tory bids had been made. There is nothing i in the pfoof

to justify the conclusion that there was any ‘collusion

between Quarles and the commissioners whereby he was
to take advantage of his position as engineer for the pur-
pose of securing an advantageous contract with the dis-
trict. There is nothing to show that the resignation was
a mere evas1on of dutiés devolving upon .Quarles as
engineer.  On the contrary, he had, ds before stated, com-
pleted all of the engineering Work to be done up to that
time, and when the bid 'was made thére were noofficial
or confidential relations existing between Quarles and
the district. He was perfectly free then to enter into
a contract with the district, and we can perceive no prin-
ciple of law that would forbid his doing so. Nor is the
proof sufficient to justify the conclusion that the con-

tract was an improvident one. The bid was much less"

than the bids received by the commissioners from other
persons. There is testimony in the record of other work
being done cheaper, and other testimony tending to show
that the price stipulated for in Quarles’ contract was too
high, but we are of the opinion that the testimony &s.a
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whole does not justify a finding that the contract was
improvident or ‘that the commissioners could, by the
exercise of diligence, have secured a contract at a lower
price. The tontract entered into was free from fraud or
collusion, and we can see Do reason why 1t should not be
upheld

Our conclusion therefore is ‘that Quarles’ contract
was vilid and that he'is entitled to recover earned com-
pensation and for damages which arose, for which he
~ should be allowed compensation as in other cases under
settled principles of law.

"Whatever appellant Hunt is entltled to recover, it
must be under the contract and not'on the quantum mer-
uwit. " He had ne contract with the distriet, for his con-
trdct was with ‘Quarles, but, since Quarles and Hunt are
both parties to this ‘suit; Hunt should be allowed, in
order to prevent: elrcultous actlons, ‘to recover dn'ectly
ffom- the -district the amount he is entitled to under the
contract and for which the distriet is hable under its
contract with Quarles. Hunt is, of course, entitled to
recover for the amount -of exeavatlon and removal of
dirt at the stlpulated price under his own -contract ‘with
Quarles, and also for the price of the grubbing, which
is undisputed. He is not entitled to recover anything
from the district by way of damages for breach of con-
tract, for: the simple reason that the district did not break
the contract so far as allowing the construction of the
improvement to be.made under the terms of the con-
tract. The .district in its contract expressly reserved
the right and option of stopplng the work at any time
and completing the job. Hunt is bound, so far as any
hablhty of the _district to him is concerned by the stipu-
lations  in-the- contract between Quarles and the dis-
trict. It is a hard feature of the contract; but he ean
obtain no ‘relief fromi it, for the reason that it became
a part of his own contract. For the same reason he 1s
not entitled to recover anything as 1e1mbursement for
the additional cost of the 1n@tallatlon of equ1pment Nor
is'he entitled to recover for the expense of maintaining-a’
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crew while the, equipment was idle. These. are items
purely of damages for breach of the contract, and, as
we have a’lready seen, there was no breach of the con-
tract by the district so far as concerned Hunt, for the
reason- that ‘the dlstrlct reserved its right to stop the
work at any time; and the stoppage of the work was not

T N

a breach but was within the. reserved rights of the dis- {
trlct On the other hand ,the distriet should not be per- {
m1tted to deduct from 1ts 11ab111ty to Hunt for .earned '}x

compensation the full amount advanced. for . the pur- !
chase of equlpment This is s6 because ‘the district )
expressly, agreed in .its. contract to claim the right of |
deduction only to the extent of ten cents per cubic yard {
of, excavatlon and removal of dirt during the progress
of the work Havmg contracted to aecept.the return
of the money in that 'way only, the distriet cannot Qfter
havmg made. an election to stop the work, insist u)\nn
the subcontractor returning the .money: adva;nced fu\
the equlpment The account between Hunt and the dlS-\
tmct should be stated as follows [ ¢
‘... CREDIT. - '\
73 1850, 70 cu \yds removed at 25¢ per yd $18 462.67

Amount allowed on grubbmg I 1,800.00 \,
R Total e $20,262.67. j
. DEBIT. T
Amount pa1d on' -estimates........ Ve $ 8447 10
Amounti'of ‘deduction At 10¢ per cubic -
yard for advancement on equip- |
E ment i _ 7,35870
Total ot -...$15,805.80
Balance due Hunf . $ 4,456.87

.The decree in favor of Hunt. should be for the. bal-
ance stated above. -
\ Turmng to the claim of Quarles, we' are of the
opinion that he is entitled to recover from the district
the: balance. of:ten cents per cubic yard on the removal
of earth by  Hunt, which is the difference between the
amount he' is entitled to under his contract- and the

L \—\_‘ I S S ——T
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amount to be recovered by Hunt under his contract.
Quarles is entitled, under his. supplemental .eontract with
the district to. ﬁfteen per centum. of ‘the: cost.of, the
improvement made under his supervision. Accordmg
to, the undisputed evidence, it would: have cost $140,000
to complete the work, and Quarles held himself in readi-
ness'to do the work when called on;by. the district, and
was. not able to .obtain any, other employment, ‘during
the period which would have been covered. by the com-
pletion of the work. He is therefore: entitled to recover
the compensation which he would "have. earned under;
the. contract if. performed.... Quarles, is. also chargeable
with the .balance of the sum. advanced by the -district
on -equipment after deduecting the.:amount, charged.to
Hunt. Notwithstanding. the stipulation.:in.the contract.
for the deduction of the advancement-on the estimates of
work done; Quarles is responsible for the full amount,
inasmuch as he is allowed under, the.contract to.recover
fifteen per centum of.the.total cost of the completion;, of
the 1mprovement He stands in'a different attitude from-
Hunt in this respect for, under his.contract, he was. not
cut off from earning addltlonal compensatlon by the
election of the district to complete the work itself. A
fair interpretation of the contract is that the distriet had
the right to stop the progress of the work under the
contract and change to the cost-plus basis, and,it .should
not be denied the return of the amount of money
advanced merely because it made this change Quarles
took his chances under the contract on, the loss,,of -his
equipment, and, if he claims the fifteen. per: centum on
the ‘cost of completlng the work,- ~he mniust.return:the
money advanced for the equipment.” Quarles decount
w1th the district. should therefore, be, stated as follows

. CREDIT.. . .
73, 850. 70.cu. yds. removed at: IOc‘per vd ................... $ 7 385 07
Amount allowed, 15 per cent of cost of com-
‘pleting the work... .~ .o 21 OOO 00
B A | Le AN
Total R S LA T '$28,385.07

®
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Balance of amount advariced for equlpment

B_a.lance‘due Quarles — i $10,743.77

It is conceded' that Quarles is entitled to 'recover

this amount from the district. Both of the appéllants
are entitled to recover interest from the time of the com-
mencement of their respective actions. -+ -

It is conceded by both Quarles and Hunt that there

are items of -account to be settled between-them in this
litigation, and that, on the remand ofthe cause, those mat-

ters will be either-settled or litigated. We are not asked

to decide any issue between them, but they ask that the'

cause be remanded for that purpose.

The decree of the chancery court’ is’ therefore'
reversed, and the cause remanded with directions’to ‘the-

court to enter a decree in favor:of appellants Hunt
and Quarles for the respective amounts stated: above,
with interest, and' for further proceedmgs not 1ncon-'
mstent W1th thls opmlon - -
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