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BROWN V. STATE. 

inion 'delivered March 30, 1925. 
1. CRIMINAL LAW—REPETITION OF INS1RUCTIONS.—Refusal of a 

requested instruction was not error where the subject was 
covered by instructions given. 

2. WITNESSES—IMPEACHMENT BY PURPORTED TESTIMONY BEFORE 
GRAND JURY.—Where a State's witness in a murder case testified 
that deceased fired the first shot, and denied that he testified 
otherwise before the grand jury, admission of an unsigned and 
unidentified writing purporting to contain his testimony before 
the grand jury to impeach him was error, in the absence of any 
proof that such writing was a correct transcript of such testi-
mony. 

Appeal from Phillips Circuit Court ; E. D. Robertson, 
Judge ; reversed. 

Sheffield & Coates, for appellant. 
- H. W. Applegate, Attorney General, and John L. 

Carter, Assistant, for appelleee. 
HUMPHREYS, J. Appellant was indicted and tried 

for murder , in the first degree in the circuit court of 
Phillips County, convicted of murder in the second 
degree, and adjudged to serve a term of ten years in 
the State Penitentiary as • punishment therefor. From 
the judgment of conviction he has duly prosecuted :an 
appeal to this court. , 

The testimony introduced by the State tended to 
show • that appellant shot and killed Lewis Hollinshed 
on the 8th day of June, 1924; without any justification.
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The testimony introduced by appellant tended to 
show that he shot and killed Lewis Hollinshed in neces-
sary self-defense. 

One of the assignments of error insisted upon for 
a reversal of the judgment was the refusal of the trial 
court to give instructions Nos. 1 and 3 requested by 
appellant. It is contended that the refusal of the court 
to give these instructions deprived appellant of the bene-
fit of the question of reasonable doubt as to whether or 
not he was assaulted. It appears from an examination 
of the other instructions that every phase of tbe doctrine 
of reasonable doubt was covered, and, for that reason, 
error was not committed in refusing tO give the requested 
instructions. 

The last assignment of error insisted upon for a 
reversal of the judgment was the admission in evidence 
of an unsigned and unidentified paper purporting to be 
the testimony of Jim Spencer, a State witness, given 
before the grand jury, different in a material part from 
the testimony given by the witness in the trial. The 
testimony was introduced for *the purpose of contradict-
ing the witness, under the rule that prior testimony 
given before the grand jury may be introduced .for the 
purpose of contradicting the witness who testifies to con-
flicting statements given by the witness at the trial of 
the case. Davidson v. State, 108 Ark. 191 ; Carlton, v. 
State, 109 Ark. 516. The witness, however, denied that 
• he had testified differently when before the grand jury 
from the testimony then being given by him. His testi-
mony in the trial was to the effect that the deceased fired 
the first shot at appellant, and that appellant returned 
the fire, whereas his purported testimony before the 
grand jury was to the effect that appellant was the 
aggressor and fired both shots. It was improper to 
admit the purported evidence of the witness before the 
grand jury !for the purpose of impeaching him without 
first making proof that the testimony offered was the 
correct testimony of the witness before the grand jury. 
As stated above, the record reflects .that the witness denied
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a, material part of the testimony read to him as 'being the 
correct statement of his testimony before the grand jury. 
Some one should have been introduced as a witness who 
could vouch for the 'correctness of the statement made 
by Jim Spencer ,before the grand jury in order to use 
same for the purpose of impeaching him. 

On account of the errors indicated the judgment is 
reversed, and the cause remanded for a new trial.


