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DAVI_DSON v. EpwaRDS,
'Opinion delivered March 23, 1925.

FRAUDS, STATUTE OF—PAROL. AGREEMENT.—A mere refusal to per-
form a parol agreement, void under .the statute of frauds, is not

. of itself fraud. .
) TRUSTS——MISREPRESENTATION —The nmsrerprwentatlon which will

create a trust ex 'm.a.leftmo must be made before or at the time
the legal title is acquired by the promisor.

TRUSTS—PAROL EVIDENCE.—Parol evidence to establish a trust ex
maleficio must be clear,’ convincing and satisfactory.

TRUSTS—TRUST EX MALEFICIO.—I1i order to create a ' trust ex

" maleficio, a grantee must have promised ‘something of advantage
. to the grantor in order to induce him to part with the. legal title.

TRUSTS—EVIDENCE,—In a suit by a son to establish a trust in
land owned by his deceased mother ev1dence held msufﬁclent to

' "establnsh a trust ex 'maleﬁmo

A:ppeal from Benton Ohancery Oourt G T Sullms,

Spemal Ohancellor -affirmed.

M
i

- STATEMENT OF FACTS _ :
On the 22d day of May, 1922, Lottie Edwards and

‘Bélle Leonard and- Willie W. Dav1dson filed their peti-
tion in the chancery court to quiet their title to certain
town lots in the town of Gravette, Benton County, Ark-
ansas. On May 26, 1922, Willie W. Davidson asked to

withdraw his name from the ‘petition, and filed a cross-
bill to obtain a decree, declaring that Lottie Edwards and

‘Belle Leonard held the legal tltle to said lots in trust for
him:

Accoi‘dmg to the allegations of the cross-complaint,

Willie ' W. Davidson was the owner of a certain tract of
land in Benton County, Arkansas, on the 30th day of
--November, 1907. He- was an unmarried man, and his

+ ‘mother, who was then a widow, was living with him on
said land. ‘She was growing old and feeble, and asked

him to provide a home for her on the land as long as
she lived. Upon her agreement that she would make a
will in his favor, he conveyed the land to his mother by
deed. The farm was worth from $1,500 to $2,000. About
the first part of April, 1908, his mother concluded that
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she would rather live in the town of Gravette, and
wished to exchange the farm for certain town lots
situated therein. His mother agreed that, if the exchange -
was made, she would make a will in.favor of hér son so-
that, when she died, .the town lots would become his own
under the will. “Accordingly the exchange was made,-and
she occupied the town lots as her home -until the 10th.
day of November, 1921, when she died intestate.

N W1111e W. Dawdson was a w1tness for himself,’ and

testlﬁed to the facts set forth in his complamt ‘His
testlmony w&s given on the 29th day of August, 1923

" . At that time he was thirty-five years of age. Mrs. N. E.

Davidson, his ‘mother, had two other. children bes1des
himself, Mrs. Lottie Edwards about forty years old and
Mrs. Belle Leonard, about th1rty—e1ght years. old. . There
was no admmlstratlon upon his mother’s estate. There
were no debts, and her chlldren the sole helI'S at law,
were all of age when she died. :

Other evidence was introduced tending to corrobo,—'-’
rate the testimony of Willie W. Davidson. On tlie other
hand, ev1de'nce was adduced in behalf of Lottie Edwards
and Belle Leonard, tendinig to show that both the legal
and equitable title in said’ town lots was in thelr mother
and that no trust therein should be declared in favor of'
their brother, W1111e Ww. Dav1dson

. The chancellor found that Lottle Edwards Belle
Leonard and Willie W. Dav1dson were the owners. as
tenants in common of said town lots, and that each was
entitled to a one-third undivided interest-therein. -.The
court further found that a division:of said lots could not,
be made without preJudlce to the owners.-

It was decreed that the complaint of VVﬂhe W!
Davidson to declare a trust in his favor in said lots bé
dismissed for want of equity, and that the lots should
be sold for the purpose of partltmn

The case is here on appeal
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.. Rice & Rice, for appellant. . -,
Floyd & Beazley, for appellees. SRR
Harr, J., (after stating the facts). .The -statute: of

frauds with regard: to trusts in real property. was.enacted
to preserve the title to such: property:from- the uncer-:
tainty and fraud attending the admission.iof ,parol.evi-,
dence. It is well settled in this;State that a mere refusal
to perform a parol agreement, void :under- the, statute of.
frauds, is not of itself fraud. The reason is .that the
jurisdiction of courts of equity in 'siuch cases is fotinded
upon the fraud and not upon the afreement. 'Tt 'has

been' well said that the ‘statute of fraiids would e worse

than waste paper if a breach of promisé éreated a ‘trust

in the promisor, which tlie contract, itsélf ‘vga"s; i;i's'l’;ﬁiéiéﬁt
to raise. = Co e e

"~ Another judge’ has ‘said that'‘to’ déduce the'fraud
from the contract and then give. efféct: to’the-contract: on
the score of fraiid is reasoning in a circle.. On the other
hand, it cannot be questioned that fraud in:the procure-
ment of the conveyance. for-the. benefit. of .the.grantor
takes the case out of .the statute of frauds.. The reason
~ is. that -a rule :intended :as: a protection. against fraud
ought not, in-a court of equity; to, be changed.into.an

instrument for the perpetration: of frand, .,The, settled

rule in. this State is that. the title must be. obtained, by

false and fraudulent pﬂ,ggl,i,se's».;fdf-:;t:h,g‘ e:%qér,qs:sf: trust
agreed upon and subsequently converted to other pur-
posés. - In short, the misrepreséntation' which will ereate
a ‘trust’ ex maleficio- must ‘be nadeé before of at thie time
the legal title is -acquiréd: by ‘the :promisor. Barfon' v!
Stuart, 136 Ark.-481; Moore v: Oates; 143 Ark. 328 ‘and
Bray v. Timms, 162 Ark.-247. . MR ERTRLETEE

Tt is equally well settled by these authorities that,
while trusts ex maleficio may be established by-parol evi-
dence, such evidence must be clear,, convineing:and safis;
fa(ztor}}. B T B Tt R T PO SRR

The trust which Willie. W., Dayidson asked : to be
declared in his favor rests entirely in parol. According
to his own testimony, Mrs. N. E. Davidson, the mother of
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himself and of Lottie Edwardsand Belle Leonard, resided:
with him on his farm in Benton County; Arkansas. The.
tract comprises 100 acres. ..His mother had no home,
and was getting old and feeble.. She was afraid that she
might die, and, in order. to.secure a home for herself:
during the remainder .of her:life, she persuaded. her, son,
to convey to her by.deed fifty.acres of this. tract, upon,
which was situated his residence. . In. cons1derat10n there-;
for, his mother agreed to make a-willin his favor. . Willie
W. Davidson was about eighteen years old. at, the time,.
and the fifty acres which.he conveyed to his mother. for.
her lifetime was worth about $2,000. : The deed was exe-
cuted.. November 30, 1907. Subsequently. his mother
Wlshed to move to the town. of Gravette, and the son, con-:
sented. that she should convey the ﬁfty acres of land in,
question:to her son-in-law,.T; E. Leonards, .for certain.
town lots in the town of Gravette. The: exchange.was_
made, and at the time Mrs. Davidson agreed with her.son;
that she would make a will devising to him the. town lots..
She then moved to the town. of Gravette and resided on
these_lots until her death in November, 1921. .She. died.
without making a will. After, her death, Willie W.
Davidson joined with his sisters, Lottie Edwards and,
Belle Leonard, in a suit to partition the.property: which
they inherited from their mother; including.these 'town.
lots. " The suit was filed on. May 22; 1922, and,: on.the.
26th day of May, 1922, Willie W. Davidson-asked to with:
draw .from -the : partition ' suit, and filed a:cross-bill
claiming that his mother ‘Theld the town lots in question,in;
trust for him. o . Ce e g

James ‘W. Forgey was also a- Wltness for W1111e Wes

" Davidson.. According to “his testimony, -he lived on .an’

adjoining farm to Willie W. Davidson and -his mother:
The latter intimated to him tha,t she wanted Wllhe}to
have the farm upon her death. o LT S
-Mrs. Awilda Medearis was also a witness fof W1111e
W Davidson. Akcording to her testlmony, she . ‘had:
known Mrs. N. E. Davidson for fourteen years, and:they"
were intimate friends. At various times Mrs. Davidson:
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told her that, when she died, her son, Willie W. David-
son, would have the home where she lived.

According to the testimony of Ed Bullock, he heard
Mrs. N. E. Davidson say that she wanted the home place
for her home as long as she lived. She told him that
she had an agreement with-her son to convey to her the
place for her lifetime, and in consideration therefor she
had agreed to will it to him at her death. In addition,
ghe told him that the town property was to take the place
of the farm under the arrangement, and that it was to
go back to her son after her death. :

According to the testimony of Oscar Bullock, the
farm was worth $1,500 or $1,600. Mrs. N. E. Davidson
told him that her son Willie had deeded the place to her in
order that she might have a home if he died, and that
she was to make a will in his favor giving it back to him,
if she died first. She stated further that she agreed to
trade the farm for the Leonard and Blevins home in
town, -and she was to will the town property in place of
the farm to her son. She thought that it might be more
convenient for her to live in town than on the farm, and
for that reason the farm was to be exchanged for the
town property. S

Willie W. Davidson admitted writing several letters,
after his mother’s death, to his sisters in which he offered
to sell them his interest in the property for $600 or $650,
but stated that he did this because his mother had not
made a will in his favor, and he did not know that he had
any rights in the premises, except to get his part of her
estate as one of her three children. Subsequently he was
informed - that, if he really owned the land, and if
it was conveyed to his mother in trust, he still would
have his rights in the property. He denied that he ever
received any consideration for conveying the property
in question to his mother.

T. . Leonard was the husband of Belle Leonard,
and was a witness for the defendants. According to his
testimony, Mirs. N. E. Davidson sold his wife and J. L.
Blevins the fifty acres.in the country for some town lots
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in Gravette owned by them. The farm was valued at
$4,000 and the town lots at $3,000. She was to receive
$1,000 in cash, and was to pay that to her son, Willie W.
Davidson, for his interest in the farm. The values
named above might not have been the true values of the
property, but it was recognized by the contracting
parties that the farm was worth $1,000 more than the

-fown lots. :

* According to the testimony of Belle Leonard, her
mother took care of Willie W. Davidson, and supported
him;, instead of being supported by him. Her brother was
dissipated, and spent about $1,500, which he received
from his father’s estate,-in traveling about the country.
Her mother first drew a pension of $12, and got a raise
to $30 per month. Her mother signed notes for her son,
and had to pay them. Her mother stated, just prior to

‘her death, that she wished her property to be divided

equally between her children. She never heard of her
brother claiming any right to the property during her

‘mother’s lifetime.-

" According to the testimony of Lottie Edwards, her
mother exchanged the farm for the town property
because her son would not stay at home and cultivate the
land. Her mother supported her son, and not the son his
mother. After Mrs. Davidson died, they found some
notes among her papers which she had signed for her
son 'and which she had taken up. -She never heard of her
brother claiming to own' the lots until after her ‘mother’s
death. On the day she died her mother told her children
that she wanted her property to be divided équally
between all her children. - ‘

One of the daughters said that their brother was
present and heard their mother tell them to divide évery-
thing equally. -
~ Under this state of thesrecord it cannot be said’ that
the mother, by fraudulent promises, received a deed to
the property in question and in consideration therefor
agreed to will it t6 her son at her death. As we have
already seen, a trust ez maleficio may be shown by parol
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evidence, but such ev1dence must be clear, convincing and
satisfactory.

T+ JAllthe. corroboratlon to the testlmony of the son:was
that of three witnesses who testified that the mother had
told them that she had made an agreement for her.son
‘toideed the property in question to her for her lifetime,
-afid ‘she in turn was to will it back to him.

Now, in the first place, this would amount to nothing
more than a naked promise, and, as we have already seen,
the statute of frauds would soon become a dead letter.if
the mere broken promise of a -trustee under a trust
created by parol-should be held sufficient to-creat a trust
ex maleficio. There must be some element of fraud made
before or,at;the time the legal title is acquired. That is to
say,-the Jegal title must have been given upon the:faith
that.the person acquiring it had done so for the purpose
.of doing some act.beneficial to the right or interest of the
party making the conveyance: - Such a, trust could not
. -be créated merely by a parol promise on the part of the
grantee to hold it in trust for the grantor, without any
.other consideration. .The grantee must have promised
something of advantage to the grantor.in order to induce
him to part with the legal title. Ca

. . Even if it could be said that a trust ex maleﬁcw was
.shown by the testimony of Willie W.-Davidson, it was not
.established by clear, iconvincing and -satisfactory evi-
dence. . It is true that his testimony was corroborated by
that of three other witnesses, who testified that Mrs. N.
.. Davidson had told them that she had acquired a life-
-time .interest in the property by deed upon.the express
agreement that she would execute a will in favor of her
son. The.two daughters, on the other hand, testified that
their mother, upon the day of her death, told them that
she wished all of her property to be d1v1ded equally
.between her children; and one of them said that their
brother was present.

.The husband of one of the daughters exchanged Wlth
Mrs. Davidson the town lots in question for the farm.
He.denied.that.it was any part of their agreement that

’
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the title to the town property was to be held in:trust:by
Mrs. Davidson for the benefit of her son: Then, too; the
attendlng circumstances are agamst the oontentlon of the
son.. He was thirty-five years.of age.at the.fime, lns
mother died, and wrote several letters to his. susters. in’
which he offered to sell them his interest in the propetty.*
It is true thdt he said that-he did this because ‘he did
not find any will in his favor, and supposed that this was
the end of the matter.  When .we,consider. his, .age,
however, together with the fact that he had traveled
around the country a great deal, we think-the fact that-
he tried to sell'lis interest in the property to his slstors
withott even telling themn of his clalm ini the, matte1 is
a.strong circumstance agamst his present contention.., He
also joined with his sisters in a petition to-have.the land
partitioned, without making known' his:claim of--a' trust.
Therefore we are of the opinion that no trust was
established - by that charaoter of ev1dence requlred in”
cases of this sort. .
Tt follows that the decree w111 be afﬁrmed
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